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THE TRUCKING CRISIS 
<Mr. FLOWERS asked and was given 

permission to address the House for 1 
minute and to revise and extend his re­
marks.) 

Mr. FLOWERS. Mr. Speaker, it seems 
that every morning when the American 
people wake up they are faced with a new 
crisis that could affect their everyday life 
in a most serious manner. Today it ap­
pears that the trucking crisis has now 
reached its peak and is being felt by all 
Americans, in every walk of life. My dis­
trict offices and my Washington office 
have received over 100 calls the last 2 
days, from God-fearing American tax­
payers who are faced with serious :finan­
cial problems, and even bankruptcy, un­
less something is done immediately to 
halt the strident and disruptive activity 
by some independent truckers. 

While I can certainly sympathize with 
the problems of the truckers when it 
comes to having to pay their bills and 
provide for their families, I have no sym-

'l>athy whatsoever with the use of vio­
lence and terror to stop another man 
trying to pay his bills and provide for his 
family. It would seem, on the surface at 
least, that the large majority of truck 
drivers, both independent and company, 
are attempting to work and deliver the 
goods that people are so dependent upon. 
Of course they are not satisfied with the 
current rate structure and the exhorbi­
tant gasoline prices they are being forced 
to pay, but at least they are trying to 
solve their problems in the democratic 
way, through negotiations and bargain­
ing, rather than fear and terror on the 
Nation's highways. The American people, 
particularly those in our part of the 
country, have seen enough demonstra­
tions of this type and will not stand for 
it in the future. 

I have today contacted President Nixon 
urging that he use whatever means at his 
disposal to bring to an immediate halt 
the lawlessness that is taking place on 
the roads of America. In this same re­
gard, I have called upon the leadership 
of the Congress, both Democratic and 
Republican, to postpone the Lincoln 
Day recess, scheduled to begin Thursday, 
February 8, and remain in session until 
some solution to this most vital problem 
is found. 

ELECTION RESULTS IN 
PENNSYLVANIA 

<Mr. BURTON asked and was given 
pemission to address the House for 1 
minute and to revise and extend his 
remarks and to include extraneous 
material.) 

Mr. BURTON. Mr. Speaker, I want to 
express my delight with the election re­
sults of yesterday in the Pennsylvania 
special election to :fill the vacancy created 
by the untimely death of our former 
.colleague, John Saylor. 

This district, as we all know. was 
represented for over two decades by that 
distinguished Member of the Republlcan 
Party, the gentleman from Pennsylvania, 
Mr. Saylor. 

May I read from the following release: 

Tuesday's special election in the 12th Con­
gressional District of Pennsylvania indicates 
that Republicans will suffer heavy losses in 
the 1974 elections, according to Rep. Phillip 
Burton, Chairman of the Democratic Study 
Group Oampaign Committee. 

Tuesday's balloting showed a fall off of 
over 10 percent in the average Republican 
vote in that district, Burton said, and a drop 
of 18 percent from 1972. The Republican vote 
in Congressional elections in the 12th Dis­
trict during the past 20 years has averaged 
about 60 percent. It was 68 percent in 1972 
and has not gone below 57 percent in any 
election since 1954. 

If there were a 10 percent drop in the 
Republican vote across the country, Burton 
said, it would result in a loss of 70 GOP seats 
in the House. A 5 percent drop in the GOP 
vote would result in a loss of 34 GOP seats 
while a drop of 15 percent would result in a 
loss of more than 100 Republican seats in 
the House. 

Burton added that GOP efforts to portray 
the 12th District as Democratic territory do 
not square with how the district has voted 
in federal elections during the past two 
decades. It has voted Republican in four 
of the last six Presidential elections (1952, 
1956, 1968 and 1972) and just missed going 
Republican by less than 1 percent of the 
vote in 1960; it voted Republican in four of 
the last six elections for the U .8. Senate 
(1958, 1964, 1968 and 1970); and it has voted 
Republican for the House of Representatives 
in every election but one (1948) since World 
Warn. 

CONGRESSIONAL SEMINAR FOR 
NAVY WIVES 

(Mr. GILMAN asked and was given 
permission to address the House for 1 
minute and to revise and extend his re­
marks.) 

Mr. GILMAN. Mr. Speaker, Members 
of the 93d Congressional Club were hon­
ored today to host a congressional semi­
nar for 20 wives of Navy officers and en­
listed men living in the Washington area, 
including Mrs. Elmo Zumwalt. 

We are pleased to have this opportu­
nity to meet and to confer with the ladies 
of our Navy personnel and to provide 
them with an insight to the procedures 
and operations of the Congress. 

It is important for all of our citizens 
to be fully familiar with and actively 
concerned in our system of government, 
and it is even more important that our 
service personnel, who act as ambassa­
dors throughout the world, be familiar 
and conversant with the workings of the 
Congress. 

The newer Republican Members of 
Congress in the 93d Club are pleased to 
undertake this project and look forward 
to their dialog with the NavY wives dur­
ing the course of these congressional 
seminars. 

THE MAJORITY LEADER COMMENTS 
ON PENNSYLVANIA'S ELECTION 
RESULTS 
<Mr. O'NEILL asked and was given 

permission to address the House for 1 
minute, to revise and extend his remarks 
and include extraneous matter.> 

Mr. O'NEILL. Mr. Speaker, at this 
time I would like to make a few com­
ments on the election that took place 
yesterday in Pennsylvania. 

Jack Murtha, a businessman from 
Johnstown, Pa., took full advantage of 
his personable, sound, and hardhitting 
campaign to win Pennsylvania's 12th 
District, which, as we know, was repre­
sented by our colleague, John Saylor, for 
a period of 26 years. 

Jack Murtha's history of supporting 
the workingman's interests in the 
Pennsylvania Statehouse won for him 
the support of the people in that district. 

But it was his convincing consolida­
tion of labor and farm support, along 
with industrial support, that added the 
formidable plus to his campaign. His 
:firm, eminently reasonable campaign 
struck at the loss of confidence in gov­
ernment on the issues of inflation and 
the energy crisis. 

His slogan, "One honest man can 
make a diff erence," was his only broad­
side at Watergate, and it was an under­
standable and inadvertent undercurrent 
of the campaign. 

It is my belief that this is the :first in 
a long string of colossal victories that are 
going to come the way of the Democratic 
Party because the people of the coun­
try are voting their resentment ad to the 
things that are happening in this admin­
istration, principally concerning the 
economy and the crises we have been 
working and living under for the past 5 
years. 

ELECTION IN PENNSYLVANIA 
<Mr. CEDERBERG asked and was giv­

en permission to address the House for 
1 minute and to revise and extend his 
remarks.) 

Mr. CEDERBERG. Mr. Speaker, I have 
listened with interest to the majority 
leader regarding the election in Pennsyl­
vania. If I were on the other side of the 
aisle, I would not be too heartened by the 
results. I understand they have won now 
in the unofficial results by 32 votes out of 
120,000 in a district that has over 9,000 
more registered Democrats than Republi­
cans. That hardly looks like a landslide 
to me, and I would caution them that 
probably the election is not even over as 
of now. 

INVESTIGATORY POWERS OF COM­
MITTEE ON THE JUDICIARY WITH 
RESPECT TO ITS IMPEACHMENT 
INQUIRY 
Mr. RODINO. Mr. Speaker, I call up 

House Resolution 803 and ask for its im­
mediate consideration. 

The Clerk read the resolution as fol­
lows: 

H. REs. 803 
Resolved, That the Committee on the Ju­

diciary, acting as a whole or by any subcom­
mittee thereof appointed by the chairman 
for the purposes hereof and in accordance 
with the rules of the committee, 1s author­
ized and directed to investigate fully and 
completely whether sufficient grounds exist 
for the House of Representatives to exercise 
its constitutional power to impeach Richard 
M. Nixon, President of the United States of 
America. The committee shall report to the 
House of Representatives such resolutions, 
articles of impeachment, or other recommen­
dations as it deems proper. 
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SEc. 2. (a) For the purpose of making such 

investigation, the committee is authorized 
to require-

(1) by subpena or otherwise-
(A) the attendance and testimony of any 

person (including at a. taking of a deposi­
tion by counsel for the committee) ; and 

(B) the production of such things; and 
(2) by interrogatory, the furnishing of 

such information; 
as it deems necessary to such investigation. 

(b) Such authority of the committee may 
be exercised-

( 1) by the chairman and the ranking 
minority member acting jointly, or, if either 
declines to act, by the other acting alone, 
except that in the event either so declines, 
either shall llave tile right to refer to the 
committee !or decision the question whether 
such authority shall be so exercised and the 
committee shall be convened promptly to 
render that decision; or 

(2) by tho committee acting as a whole or 
by subcommittee. 
Subpenas and interrogatories so authorized 
may be issued over the signature of the 
chairman, or ranking minority member, or 
any member designated by either of them, 
and may be served by any person designated 
by the chairman, or ranking minority mem­
ber, or any member designated by either of 
them. The chairman, or ranking minority 
member, or any member designated by either 
of them (or, with respect to any deposition, 
answer to interrogatory, or affidavit, any per­
son authorized by law to administer oaths) 
may administer oaths to any witness. For the 
purposes of this section, "things" includes, 
without limitation, books, records, corres­
pondence, logs, journals, memorandums, 
papers, documents, writings, drawings, 
graphs, charts, photographs, reproductions, 
recordings, tapes, transcripts, printouts, data 
comptlations from which information can be 
obtained (translated if necessary, through 
detection devices into reasonably usable 
form), tangible objects, and other things of 
any kind. 

SEc. 3. For the purpose of making such 
investigation, the committee, and any sub­
committee thereof, are authorized to sit 
and act, without regard to clause 31 of rule 
XI of the Rules of the House of Representa­
tives, during the present Congress at such 
times and places within or without the 
United States, whether the House is meet­
ing, bas recessed, or bas adjourned, and to 
hold such hearings, as lt deems necessary. 

SEc. 4. Any funds made avatlable to the 
Committee on the Judiciary under House 
Resolution 702 of the Ninety-third Congress, 
adopted November 15, 1973, or made avail­
able for the purpose hereafter, may be ex­
pended for the purpose of carrying out the 
tnvestigation authorized and directed by 
this resolution. 

CALL OF THE HOUSE 
Mr. FROEHLICH. Mr. Speaker, I make 

the point of order that a quorum is not 
present. 

The SPEAKER. Evidently a quorum 
is not present. 

Mr. O'NEnL. Mr. Speaker, I move a 
call of the House. 

A call of the House was ordered. 
The call was taken by electronic de­

vice, and the following Members failed 
to respond: 

Abzug 
Broyhill, Va. 
Chisholm 
Clark 
Clausen, 

Don H. 
Dingell 
Dulski 
Eckhardt 

[Roll No. 19] 
Edwards, Ala. Gubser 
Edwards, Cali!. Haley 
Esch Hanna 
Fish Jones, Ala. 
Ford Lott 
Fraser McSpadden 
Gibbons Mathias, Calif. 
Gilman Mills 
Gray Murphy, N.Y. 

Passman Reid Sikes 
Pepper Roncalio, Wyo. Skubitz 
Peyser Rooney, N.Y. Slack 
Powell, Ohio Rosenthal 
Railsback Roy 

The SPEAKER. On this rollcall 390 
Members have recorded their presence by 
electronic device, a quorum. 

By unanimous consent, further pro­
ceedings under the call were dispensed 
with. 

PERSONAL EXPLANATION 
Mr. RONCALIO of Wyoming. Mr. 

Speaker, may I be included in the quo­
rum call? I was here before the gavel 
fell. Has the vote been announced, Mr. 
Speaker? 

The SPEAKER. The gentleman's re­
marks will appear in the record. 

Mr. RONCALIO of Wyoming. Mr. 
Speaker, I appeared before the an­
nouncement. May I be heard? 

The SPEAKER. The Chair looked all 
over the Chamber after the Chair had 
announced that all time had expired and 
the Chair always requests that Members 
will cooperate in making their presence 
known. The Chair never announces the 
result, even after he has said that all 
time has expired, without looking all over 
the Chamber. 

Mr. RONCALIO of Wyoming. I thank 
the Chair, Mr. Speaker. 

INVESTIGATORY POWERS OF COM­
MITTEE ON THE JUDICIARY WITH 
RESPECT TO ITS IMPEACHMENT 
INQUIRY 

The SPEAKER. The gentleman from 
New Jersey is recognized. 

Mr. RODINO. Mr. Speaker, I yield my­
self such time as I may consume. 

Mr. Speaker, the English statesman 
Edmund Burke said, in addressing an 
important constitutional question, more 
than 200 years ago: 

We stand in a situation very honorable to 
ourselves and very usefUl to our country, 11 
we do not abuse or abandon the trust that 1s 
placed in us. 

We stand in such a position now, and­
whatever the result-we are going to be 
just, and honorable, and worthy of the 
public trust. 

Our responsibility in this is clear. The 
Constitution says, in article 1; section 2, 
clause 5: 

The House of Representatives, shall have 
the sole power of impeachment. 

A number of impeachment resolutions 
were introduced by Members of the 
House in the last session of the Con­
gress. They were referred to the Judiciary 
Committee by the Speaker. 

We have reached the point when it is 
important that the House explicitly con­
firm our responsibility under the Con­
stitution. 

We are asking the House of Represent­
atives, by this resolution, to authorize 
and direct the Committee on the Judi­
ciary to investigate the conduct of the 
President of the United States, to deter­
mine whether or not evidence exists that 
the President is responsible for any acts 
that in the contemplation of the Con-

stitution are grounds for impeachment, 
and if such evidence exists, whether or 
not it is sufficient to require the House 
to exercise its constitutional powers. 

As part of that resolution, we are ask­
ing the House to give the Judiciary Com­
mittee the power of subpena in its in­
vestigations. 

Such a resolution has always been 
passed by the House. The committee has 
voted unanimously to recommend that 
the House of Representatives adopt this 
resolution. It is a necessary step U we 
are to meet our obligations. 

Beyond that, at this preliminary point, 
we are going to say little. The committee 
is seeking to understand just what is con­
templated in the constitutional definition 
of impeachment. 

For this, we have the papers of the 
Founding Fathers, some historical prece­
dents, and the words of the Constitution 
itself. We are studying these. 

The committee is seeking to under­
stand the events within the scope of our 
investigation. We will consider, on the 
basis of impeachment resolutions already 
referred to us, of evidence already on the 
'public record and of other eVidence, 
whether or not serious abuses of power or 
violations of the public trust have oc­
curred, and U they have, whether, under 
the Constitution, they are grounds for 
impeachment. 

We wUl consider whether, in fact and 
under the Constitution, the President is 
responsible for any such offenses. 

These are extremely grave questions, 
which seriously preoccupy the country. 
We cannot turn away, out of partisan­
ship or convenience, from problems that 
are now our responsibility, our inescapa­
ble responsibility to consider. It wouJd be 
a violation of our own public trust if we, 
as the people's representatives, chose not 
to inquire, not to consult, not even to 
deliberate, and then to pretend that we 
had not by default, made choices. 

Whatever we learn, whatever we con­
clude, the manner in which we proceed 
is of historic importance-to the coun­
try, to the Presidency, to the House, to 
the people, to our constitutional system, 
and unquestionably, to future genera­
tions. This Nation was founded in re­
sponse to one abuse of power: our Con­
stitution was written to guard against 
others, whether by the Government 
against its citizens, or by any branch of 
Government against another. 

We, as representatives of the people, 
were elected under that Constitution, 
which specifically defines our powers and 
obligations. Our whole system, since the 
Founding Fathers, rests on the principle 
that power itself has constitutional lim­
its and embodies a trust. Those who gov­
ern are regularly accountable to the peo­
ple, in elections, but always most high­
ly accountable to the law and the Con­
stitution itself. We ourselves are ac­
countable. We will be worthy of our trust. 

We know that the real security of this 
Nation lies in the integrity of its in­
stitutions, and the informed confidence 
of its people. We will conduct our delib­
erations in that spirit. 

It has been said that our country, 
troubled by too many crises in recent 
years, is too tired to consider this one. 
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In the first year of the Republic, Thomas 
Paine wrote: 

Those who expect to reap the blessings of 
freedom must, like men, undergo the fatigue 
of supporting it. 

For almost 200 years, Americans have 
undergone the stress of preserving their 
freedom and the Constitution that pro­
tects it. It is our tum now. 

We are going to work expeditiously 
and fairly. When we have completed our 
inquiry, whatever the result, we will 
make our recommendations to the House 
We will do so as soon as we can, �c�o�n�~� 
sistent with principles of fairness and 
completeness. 

Whatever the result, whatever we 
learn or conclude, let us now proceed, 
with such care and decency and 
thoroughness and honor that the vast 
majority of the American people and 
their children after them, will say:' That 
was the right course. There was no oth­
er way. 

Mr. Speaker, I shall now seek to ex­
plain the resolution. 

House Resolution 803 authorizes and 
�d�i�r�~�c�t�s� the Committee on the Judiciary, 
actmg as a whole or by subcommittee es­
tablished or designated for this purpose 
to investigate fully and completely 
whether sUfficient grounds exist for the 
House to exercise its constitutional power 
to impeace Richard M. Nixon, President 
of the United States of America. It di­
rects the committee to report to the 
House any resolutions, articles of im­
peachment, or other recommendations 
it deems proper. 

If, after a full and complete investiga­
tion, the committee determines not to 
recommend impeachment to the House, 
it may report this conclusion, together 
with �~�n�y� .resolution that it deems ap­
propriate m these circumstances. If, on 
the other hand, the committee deter­
mines after its investigation to recom­
�m�e�~�d� impeachment, it may report a reso­
lutlOn of impeachment that may include 
or be accompanied by specific articles of 
impeachment, as well as any other ap­
propriate resolutions or recommen­
dations. 

The scope of the investigation author­
ized by House Resolution 803 is stated 
broadly to avoid foreclosing inquiry into 
any matter that may bear upon, or ulti­
�m�~�t�e�l�y� lead to evidence bearing upon, the 
eXIstence or nonexistence of sufficient 
grounds for impeachment. 

The powers of the House in an im­
peachment investigation stem from the 
express grant to the House by the Consti­
tution of the sole power of impeach­
ment; they do not depend upon any 
statutory provisions or require judicial 
enforcement. The sole power of impeach­
ment carries with it the power to conduct 
a full and complete investigation of 
whether sufficient grounds for impeach­
ment exist or do not exist, and by this 
resolution these investigative powers are 
conferred to their full extent upon the 
Committee on the Judiciary. It is in­
tended that the committee and its sub­
committee be empowered to exercise in 
any and every case the full, original, and 
unqualified investigative power conferred 
upon the House by the Constitution. 

House Resolution 803 empowers the 
committee to require the attendance and 
testimony of such witnesses as it deems 
necessary, by subpena or otherwise. It 
authorizes the committee to take such 
testimony at hearings, by affidavit, or by 
deposition. Depositions may be taken be­
fore counsel to the committee, without 
a member of the committee being pres­
ent, thus expediting the committee's in­
vestigation. House Resolution 803 fur­
there authorizes the committee to require 
the furnishing of information in response 
to interrogatories propounded by the 
committee. Like the deposition author­
ity, the authority to compel answers to 
written interrogatories is intended to 
permit the committee to conduct a thor­
ough investigation under as expeditious 
a schedule as possible. . 

The committee's investigative author­
ity is intended to be fully coextensive 
with the power of the House in an im­
peachment investigation-with respect 
to the persons who may be required to re­
spond, the methods by which response 
may be required, and the types of infor­
mation and materials required to be 
furnished and produced. It includes the 
right, to the extent the committee deems 
necessary for purposes of its investiga­
tion, to obtain full and complete access 
to any persons, information, or things in 
the custody or under the control of any 
agency, omcer, or employee of the Gov­
ernment of the United States, includ­
ing the President. 

The authority of the chairman and 
ranking minority member under section 2 
is intended to include both the power to 
authorize the issuance of a subpena or 
other process and the power to determine 
the necessity of the information sought 
to the investigation as contemplated by 
subsection (a) of section 2. 

Of course, the committee may, in the 
first instance, exercise this same author­
ity acting as the Whole Committee or 
by a subcommittee. 

Mr. McCLORY. Will the gentleman 
yield for an inquiry? 

I would like to inquire of the gentle­
man his intention with respect to the 
conclusion of this inquiry and when the 
gentleman intends to report the findings 
and conclusions of this inquiry to the 
House of Representatives. 

Mr. RODINO. The gentleman knows 
that the chairman has stated time and 
again that it is his intention and the 
intention of the committee to impose 
upon itself a target date of April 30. But 
the chairman recognizes, as the commit­
tee does, that to be locked in to such a 
date would be totally irresponsible and 
unwise; the committee would be in no 
position to state at this time whether our 
inquiry would be completed, would be 
thorough, so that we can make a fair and 
Tesponsible judgment. 

Mr. McCLORY. Will the gentleman 
yield further? 

Mr. RODINO. I cannot yield further, 
because I have little time and I would 
like to yield now to the gentleman from 
Michigan (Mr. HUTCHINSON) 5 minutes 
for the purposes of debate only. 

Mr. HUTCHINSON. Mr. Speaker, the 
first section of this resolution authorizes 
and directs your Judiciary Committee to 

investigate fully whether sufficient 
grounds exist to impeach the President 
of the United States. This constitutes the 
first explicit and formal action in the 
whole House to authorize such an 
inquiry. 

The last section of the resolution vali­
dates the use by the committee of that 
million dollars alloted to it last Novem­
ber for purposes of the impeachment in­
quiry. Members will recall that the mil­
lion dollar resolution made no reference 
to the impeachment inquiry but merely 
alloted that sum of money to the com­
mittee to be expended on matters within 
its jurisdiction. All Members of the House 
understood its intended purpose. 
. But. the rule of the House defining the 

�~�u�r�~�s�d�~�c�t�~�o�n� of committees does not plact:J 
JUriSdlctlon over impeachment matters 
in the Judiciary Committee. In fact, it 
does not place such jurisdiction any­
where. So this resolution vests jurisdic­
tion in the committee over this particular 
impeachment matter, and it ratifies the 
authority of the committee to expend for 
the purpose those funds allocated to it 
last November, as well as whatever addi­
tional funds may be hereafter authorized. 

The principal purpose of this resolu­
tion is to vest subpena power in the com­
mittee for purposes of its investigation. 
As the chairman (Mr. RoDINO) has ex­
plained, the power is vested in the com­
mittee, and the committee acting as a 
whole or by subcommittee may direct the 
issuance of a subpena. 

While the committee is vested with the 
power, it is contemplated that the au­
thority of the committee will be exer­
cised in accordance with section 2(b) (1). 
There it is provided that the chairman 
and ranking minority member act 
jointly, or, if either declines to act, then 
by the other acting alone. In that case 
however, either he who declines or �h�~� 
who assents may take the issue to the 
whole committee, where the question will 
be whether the subpena shall issue. 

Now it is obvious that if such differ­
ences as are taken to the committee be 
decided along party lines, the ranking 
�~�n�o�r�i�t�y� member will be the loser every 
t1me. But the majority have committed 
themselves to a fair, impartial and com­
plete inquiry, and being so committed, I 
would not expect them to deny to the mi­
nority the right to adduce relevant fac­
tual material which would contribute to 
the completeness of the inquiry. Should 
they do so, we would of course call atten­
tion to their refusal. 

The chairman and I are agreed that 
if a subpena is to be issued to the Presi­
dent of the United States, only the full 
committee shall authorize it. I inform 
the House here and now that I will de­
cline to join in the authorization for 
such a subpena, thus assuring that the 
question will reach the full committee. 
I do not contemplate that the necessity 
for such a subpena will arise. I believe 
the House should avoid constitutional 
confrontation, and that every effort be 
made to request only that information 
which is relevant. I expect the committee 
to ask for specific documentation and to 
be ·able to justify its relevancy. 

I will join with the chairman 1n au­
thorizing subpenas only after under-
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standing exactly what is :;ought and the 
reason for it, and then only after every 
reasonable effort to obtain the informa­
tion through voluntary request and dis­
cussion has been exh:1usted. I believe re­
sort to the subpena power should be 
the last resort, not the first. 

The resolution before you carries no 
cutoff date. The committee has set for 
itself a target date of April 30, 1974. The 
tragedy called Watergate has now been 
the subject of inquiry for approximately 
a year, the Senate Watergate Committee, 
by the Special Prosecutor's Office, now 
by the House Judiciary Committee. Al­
though charges have raged in the media 
there has yet to be demonstrated any 
evidence of impeachable conduct. There­
fore, if by the end of April no such evi­
dence has been produced, the committee 
should so report to the House and end 
its labors. 

Mr. RODINO. Mr. Speaker, I yield 5 
minutes for the purpose of debate only 
to the gentleman from Texas <Mr. 
BROOKS). . 

Mr. BROOKS. Mr. Speaker, it should 
be pointed out that the action of the 
Judiciary Comm:.ttee and its chairman 
in sharing the authority to issue sub­
penas with the ranking minority mem­
ber is against all precedents. I add that 
it is also over my objections. However, 
it is the will of the chairman and the 
will of the committee. 

This action is intended to underline 
the nonpartisan nature of our responsi­
bility. I trust my colleagues of the 
minority will recognize this &nd I urge 
them to respond in kind. 

The chairman and the majority mem­
bers of the Judiciary Committee have 
every intention of proceeding expediti­
ously, fairly and thoroughly. However, 
we can only do so if we have the co­
operation of the minority. Chairman 
RoDINO is clearly going out of his way 
to prevent any actions that could be 
interpreted as partisan. He cannot, nor 
can the committee as a whole, proscribe 
any acts or statements of individual 
members. However, I am hopeful that 
this willingness to share a power tradi­
tionally and jealously held by the chair­
man will inspire our colleagues of the 
minority to also put aside purely parti­
san activity. 

I am not charging partisanship on the 
part of my Republican colleagues, nor 
have any of my colleagues on this side 
of the aisle. Ho-wever, such charges have 
been heard from some of the minority 
a,nd from one who only recently was a 
Member of this body. I urge those in­
dividuals to refrain from such divisive 
activities and let the committee proceed 
with its work unhampered by regularly 
having to respond to baseless charges of 
conspiring or worse. 

Mr. DENNIS. Mr. Speaker, will the 
gentleman yield? 

Mr. BROOKS. I yield to my distin­
guished friend, the gentleman from 
Indiana. 

Mr. DENNIS. I thank my distinguished 
friend for yielding. 

I am not suggesting, of course, any 
�~�u�c�h� think as partisanship, but since the 
gentleman has brought up the matter of 
how generous and fair the chairman of 
the majority has been on this subpena 

power, I would like to remind the gentle­
man from Texas that he had an oppor­
tunity in the committee to vote for an 
amendment on that very point which 
would have giv �~�n� the minority exactly 
even and equal subpena power, instead 
of subjecting the alleged joint power to 
a veto by a majority of the committee, 
as was done, in the resolution actually 
presented. 

Mr. BROOKS. In reply to my distin­
guished friend, I would make crystal 
clear that the authority given to the 
minority member and to the chairman, 
the right to exercise authority, is essen­
tially the same. It is the same. Both are 
subject to a veto by a majority of the 
membership of that committee. 

This House has operated for many 
years by a majority rule, and in every 
committee in this Congress that has the 
authority to issue subpenas the issuance 
is normally by the chairman. He issues 
them, but the authority reets in the com­
mittee. In this instance if there were 
some controversy, certainly we could not 
enforce a subpena if the majority of the 
committee were opposed to it. 

Mr. DENNIS. Mr. Speaker, will the 
gentleman yield again? 

Mr. BROOKS. I yield to the gentle­
man from Indiana. 

Mr. DENNIS. I thank the gentleman 
for yielding. I will point out, of course, 
as the gentleman well knows, that in 
effect the majority in the committee, be­
longs to his party, and that this is not 
a normal situation or I would not even 
argue about giving the subpena power to 
the chairman alone. This is unique. This 
is a question of the impeachment of the 
President, and there ought to be the 
very greatest and most comple·te equality. 

Mr. BROOKS. We would have consid­
erable differences if I were the chairman 
and the gentleman from Indiana the 
minority leader of the Republicans. But 
Mr. HUTCHINSON agreed to it and feels 
that it is a fair and reasonable proposal. 
My chairman, the gentleman from New 
Jersey (Mr. RoDINO) agreed to it and 
thought it was a fair and reasonable pro­
posal. I was not really in favor of doing 
anything about it, but they insisted they 
wanted it, and this is a fair and quite 
reasonable extension of authority for the 
minority. 

Mr. FLOWERS. Mr. Speaker, w111 the 
gentleman yield? 

Mr. BROOKS. I yield to the gentleman 
from Alabama. 

Mr. FLOWERS. I thank the gentleman 
for yielding. 

I would agree with the gentleman that 
the majority on the committee is doing 
everything within its power to avoid any 
partisanship on this entire matter. Ire­
gret that my friend, the gentleman from 
Indiana-whom I respect and admire a 
great deal-injected it at this point. Al.; 
though the majority, of course, are Dem­
ocrats on the House Committee on the 
Judiciary, I do not think the proceedings 
thus far reflect any partisanship by the 
majority side. 

Mr. BROOKS. I fully concur in the 
gentleman's views. 

The SPEAKER pro tempore <Mr. 
RosTENKowsxr) . The time of the gentle­
man has expired. 

Mr. RODINO. Mr. Speaker, I yield for 
the purpose of debate only 3 minutes to 
the distinguished minority leader, the 
gentleman from Arizona (Mr. RHODES). 

Mr. RHODES. Mr. Speaker, this is a 
very solemn occasion. It has happened 
but once in the history of the Republic 
that a resolution such as this has been 
on the floor of the House. I think we all 
should regard it as being a very solemn 
occasion, as I do. 

The country wants Watergate to be 
ended as rapidly as possible. I am satis­
fied that the Members of this House 
want Watergate to be ended as rapidly 
as possible. Therefore, I regard the res­
olution which has been brought to the 
floor here as being a completely appro­
priate exercise of the authority and the 
duty of the Committee on the Judiciary 
to conduct such investigations as are 
necessary in order to determine this very 
important question which is facing the 
House today. 

I have had occasion to talk with the 
distinguished gentleman from New 
Jersey, the chairman of this committee, 
at length concerning his ideas about the 
investigation and the tength of time 
involved. He has told me, as he has told 
the House, that he believes that the in­
vestigation of the committee can be 
conducted and that a report can be made 
by April 30. The gentleman's word is 
good with me, and I certainly intend to 
accord him the credibility which he has 
�e�a�r�n�e�d�~�a�n�d� he has earned it. 

As far as I am personally concerned, if 
the question arises, I will vote for the 
previous. question on the matter of agree­
ing to the resolution, and it will be my 
purpose to do whatever is necessary to 
make sure that the resolution is agreed 
to. · 

Of oourse, if it should happen that 
partisanship should come into this very 
solemn inquiry, then the minority will 
have to look at its options and decide 
what it will do from then on, but I think 
the statements which have been made as 
to the fact that this is an inquiry which 
is a fact-finding expedition of the very 
highest order are in accord with the ideas 
of the framers of the Constitution when 
they decided that this was the procedure 
to be followed. As long as the inquiry 
proceeds in this line and it is highly pro­
fessional-and I think thus far it has 
been-then it will be my purpose to co­
operate fully with the members of the 
Judiciary Committee and the staff-and 
do everything I can to make sure that 
everybody else will do everything they 
are called upon to do so. 

I think in this way we can best serve 
the interests of our country and have this 
inquiry go ahead and be ended as rapidly 
as possible. 

Mr. RODINO. I yield 5 minutes to the 
gentleman from Dlinois (Mr. McCLORY) 
for the purpose of debate only. 

Mr. McCLORY. Mr. Speaker, I thank 
the gentleman from New Jersey <Mr. Ro­
DINO) for yielding. 

Mr. Speaker, I do not like to disagree 
with my minority leader but I do think 
this resolution is deficient in one respect, 
and that is there is no cutoff date. I think 
what the American people want more 
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than anything else is not only a complete 
and thorough investigation but also an 
early conclusion to this matter of the 
pending impeachment inquiry. 

I asked the question of my chairman 
a few moments ago as to what the cutoff 
date would be. I am sure that by press­
ing for an amendment to establish a 
final date for the committee's report we 
hq,ve encouraged him to decide on this 
cutoff date of April30. He of course hopes 
to get through by that time. 

But at the same time I want to point 
out that we are delegating authority­
and we are delegating broad and unprec­
edented authority here-to a commit­
tee for a unique and extensive investiga­
tion. So we should have some kind of 
date when the committee is going tore­
port its conclusions back to the House. 

There is no cutoff date, no termina­
tion date in this resolution which is be­
fore us today. It can go on and on for-
ever. . 

Sure, I have confidence in the word of 
my chairman and confidence in his hopes 
and expectations, and he would like to 
get this inquiry over with earlier, I sup­
pose. But certainly we should have some 
final cutoff, some termination date. 
Whatever that should be, I think the 
House should decide today. I would like 
to have the chairman yield so that I 
could offer my amendment, and he has 
been very nice to yield to me for purposes 
of debate, but I do not think he will 
yield to me for purposes of offering my 
amendment. 

It seems almost beyond belief that a 
resolution of this importance and of such 
great historic significance is being pre­
sented without opportunity for amend· 
ment and under a rule which limits the 
debate to 1 hour. It seems to me that 
we should have an opportunity to offer 
an amendment to this resolution, and I 
will, when the chairman makes the mo­
tion on the previous question, ask that 
the motion be voted down. If it is voted 
down, then, and only then will I have 
an opportunity to offer an amendment. 

I will offer an amendment which will 
call for a report of the conclusions and 
the recommendations, whatever they are, 
to this House on or before April 30, or if 
there is some better date then let us have 
the better date and put it in. 

It was suggested that perhaps we 
should have 15 more days as an out­
side time limit on this, but there should 
be a time limit. 

I know we have all gone back to our 
constituents and said: "How do you feel 
about' impeachment?" And some have 
said: "I am for impeachment" and some 
have said, "No, I am against· impeach­
ment," but what do 80 percent of the 
people say? They say: "Get this business 
of impeachment behind us as rapidly as 
we can." 

The chairman asks for an early con­
elusion and our leaders say it must be 
concluded expeditiously, but the people 
ought to know when, and it is up to us 
to embody in this resolution a response 
to their question-when. 

If for some reason there is a hamper­
ing of our investigation, if the White 
House impedes our investigation, 1f other 
people impede our investigation, it is a 

very simple matter to come back here 
and get an extension of time of 15 days 
or 30 days, and I will support such an 
extension and so will all the Members 
because we do not want our prerogatives 
to be impinged upon in any way by any­
body. We do have complete authority in 
this area and we should exercise it. I 
support the resolution insofar as the 
broad grant of subpena authority is con­
cerned. But I also support a final date 
when we can conclude our inquiry and 
report to the House and to the American 
people and get this issue behind us. 

We have many other important issues 
before us such as the energy crisis, the 
problems of inflation and the budget and 
education and health and many others. 
All those legislative problems are going 
to be held up and impaired as long as 
this matter is hanging over our heads. 

So I implore Members on both sides 
of the aisle. This is certainly not a par­
tisan subject in any way at all. It is a 
plea for the House of Representatives 
to act responsibly and expeditiously and 
tell the American people where we stand 
and how we stand and when we are going 
to wind up this impeachment inquiry. 
We get criticized by the public, and we 
criticize ourselves because of the slow 
manner in which we operate. We get 
criticized because of our laborious sys­
tems and dilatory practices which char­
acterize the way we do our work; but 
here we have an opportunity to demon­
strate-and declare that we can get the 
job done expeditiously. We have set tar­
get dates for a legal and constitutional 
report on impeachment to be available on 
February 20, and to have all of the 
available factual material before our 
committee on March 1. If we cannot in 
the following 2 months wind up our in­
quiry it seems to me there is footdrag­
ging, there is prejudice, and there is par­
tisanship. I hope that when the motion 
on the previous question is made we will 
vote it down so that we may have an 
opportunity to vote on my amendment 
to require the Judiciary Committee to 
report its findings and conclusions on 
or before April 30, 1974. 

As I said earlier, Mr. Speaker, it had 
been my hope that the chairman would 
yield to me for purposes of offering an 
amendment to the pending resolution. 
Let me say first of all that I support the 
resolution confirming the authority of 
the House Judiciary Committee to con­
duct the comprehensive impeachment 
inquiry contemplated by the language of 
this resolution. The resolution appropri­
ately directs our committee to investigate 
fully and completely whether sufficient 
grounds exist for the House of Repre­
sentatives to impeach the President. In 
other words, we are to determine whether 
such grounds exist-or do not exist. 

Furthermore, I support the broad sub­
pena authority provided in this resolu­
tion, including the manner in which the 
authority is to be exercised jointly by 
the chairman and ranking minority 
member, or by either acting alone except 
that either has the right to refer the 
decision to the full committee in order 
for such authority to be exercised. How­
ever, Mr. Speaker, the resolution is open 
ended. There is no d9ite referred to in 

the resolution when the authority of the 
committee would expire. There is no re­
quirement for the committee to prepare 
and report its findings and conclusions 
to the House, and there is no expiration 
date for the sweeping and unprecedented 
subpena authority which is embodied in 
this resolution. 

Now, Mr. Speaker, the only way in 
which I can amend this resolution and 
to establish some date upon which the 
committee shall report to the House of 
Representatives is first, to have this 
House vote down the previous question 
when such a motion is made by the Gen­
tleman from New Jersey <Mr. Ronmo). 
If the previous question is voted down, 
as I hope and expect it will be, then I 
will simply offer an amendment to re­
quire the committee to report its find­
ings and conclusions on or before May 15, 
1974. This date does not mean that the 
committee will, or will not recommend 
Articles of Impeachment. It simply 
means that the committee is required to 
complete its investigation and offer its 
recommendation on or before that date. 

Mr. Speaker, I have been favorably 
impressed by the manner in which the 
chairman and the committee staff have 
proceeded expeditiously with the investi­
gation of the various resolutions pend­
ing before the committee. However, I 
would point out that a number of my 
colleagues and I raised substantial com­
plaints regarding delays and inaction in 
a broad-range discussion of the subject 
of impeachment on the floor of this 
House on Tuesday, December 18, and it 
was not until the following day that the 
chairman in a spirit of true bipartisan­
ship: First, consulted with senior Mem­
bers of the minority, second, announced 
appointment of a special counsel for the 
committee, and third, first stated that 
the committee hoped to complete its 
work and report to the House by the end 
of April1974. 

Mr. Speaker, the April 30, 1974, date 
has been reiterated at various times. It 
is a date which I have come to regard 
as the time when this inquiry will be 
completed, and the Judiciary Committee 
and the House itself can get on with the 
other great questions facing us without 
the specter of impeachment facing us. 
Mr. Speaker, the people of the Nation are 
concerned and confused on the issue of 
impeachment. The subject is not well un­
derstood. I suspect that even some Mem­
bers of the Congress may view the pres­
ent inquiry in a light far beyond that 
which is justified. We are all receiving 
mail from those who favor, as well as 
those who oppose impeachment. The ac­
tion groups which in no sense represent 
a broad cross section of the people of 
the Nation will, nevertheless, appear 
more determined and more vocal as the 
work of our committee progresses. But 
any of us who endeavor to secure a cross 
section of opinion in our congressional 
districts will attest to the fact that our 
constituents and the people of the Nation 
want this issue of impeachment resolved 
expeditiously. That, indeed, is the main 
impact of the amendment which I shall 
offer. It will provide an additional 2 
weeks beyond that which the chairman 
has expressed as a final date for the 



2354 CONGRESSIONAL RECORD-HOUSE February 6, 1974 
completion of our work. Indeed, 1t should 
enable the House to approve or disap­
prove of the committee's recommenda­
tions before June 1. 

Mr. Speaker, I am not aware of any 
special investigations undertaken by ad 
hoc or special committees of this Cham­
ber which are open ended. That is not 
the way to secure results or encourage 
expeditious action. 

In pressing for an April 30 cutoff date, 
I do not want for one instant to relin­
quish my right to support an extension 
of time if there is any deliberate action 
on the part of the White House or else­
where which would hamper o1· delay our 
committee in completing its work. In­
deed, I pledge right here and now that 
I would support an extension of time in 
such a case. On the other hand, I am 
aware of the delays which have occurred 
thus far, and I have taken note of the 
long drawn-out proceedings which ac­
companied the impeachment action in­
itiated against President Andrew John­
son. I can recall, also, in the literature 
that the impeachment of Warren Hast­
ings in Great Britain went on for 7 
years-and was pending when the con­
stitutional provisions which we are ap­
plying were adopted in 1787. 

Mr. Speaker, we have established a 
substantial timetable in connection with 
the work of our committee. This time­
table contemplates an historic report 
on the constitutional and legal aspects 
of impeachment on February 20. In ad­
dition, a summary on the factual inves­
tigation of the various categories in­
volved in the committee's work is set for 
March 1. At that time, the staff will 
set forth the uncompleted factual work 
which must be undertaken. In all can­
dor, Mr. Speaker, it seems to me that 
the following 2-month period from 
March 1, to May 1, should be adequate 
for completion of the factual investiga­
tion which our committee must under­
take in order to perform the kind of 
thorough and complete job with which 
we are charged. 

Mr. Speaker, we have an opportunity 
today to reject charges of deliberate 
delays, of footdragging or other partisan 
or prejudicial actions which would in­
terfere with an expeditious resolution 
of the impeachement charges. When the 
motion is made on the previous ques­
tion, I shall request a rollcall vote and 
urge you to vote down the previous 
question in order that I may offer an 
amendment to bring the report and re­
commendations of the Judiciary Com­
mittee on the impeachment investiga­
tion to the House membership on or 
before April 30. 

Mr. RODINO. Mr. Speaker, I yield for 
purposes of debate only 3 minutes to the 
gentleman from Missouri <Mr. HUN­
GATE). 

Mr. HUNGATE. Mr. Speaker, I find 
myself in the position of disagreeing with 
my learned colleague frnm Illinois <Mr. 
McCLORY) who states his point of view 
as usual very well, as well as it could be 
stated. 

I support the previous question. I sup­
port the target date of late April, but I 
do oppose curtailing the inquiry at any 
arbitrary date. 

I think our inquiry must be fair and 

expeditious as can be without any arbi­
trary cutoff date. We must not find our­
selves in the position of the sky diver 
whose chute failed to open and he found 
he had jumped to a conclusion. We must 
take the time necessary to do a responsi­
ble job. 

As we debate this very important mat­
ter, let us throw some·history at it. In the 
previous impeachment in 1867 of Andrew 
Johnson, it was referred to the Commit­
tee on the Judiciary on January 7 that 
year. The report came out November 25, 
nearly 11 months later. 

I am sure that this committee will not 
take anything like that amount of time. I 
simply give this to show what a reason­
able time based on our only previous im­
peachment might be. 

Since the adoption of our Constitution 
in 1787, there have only been 12 impeach­
ment proceedings, 9 of which have in­
volved Federal judges. There have been 
only four convictions, all Federal judges. 
The time devoted by the House and the 
Senate to the impeachments that re­
sulted in the trials of the nine Federal 
judges varied substantially, The im­
peachment of Robert Archbald in 1912 
consumed the shortest time. The Arch­
bald case required 3 months to be 
processed in the House, and 6 months in 
the Senate. 

The impeachment of James H. Peck 
required the most time for trial of a Fed­
eral judge. The House took 3 years and 5 
months to complete its action, and the 
Senate was occupied for 9 months 
with the trial. 

We do not want any delay of that kind, 
but I am trying to point out that it takes 
a reasonable amount of time to do a re­
sponsible job. 

I yield back the balance of my time. 
Mr. RODINO. Mr. Speaker, I yield 5 

minutes to the gentleman from Cali­
fornia, <Mr. WIGGINS) for the purpose of 
debate only. 

Mr. WIGGINS. Mr. Speaker, I thank 
the gentleman for yielding to me for the 
purpose of debate only. 

I would like initially to place in focus 
what is involved here today. The issue 
is not whether this House should conduct 
an investigation of Richard Nixon. There 
1s no controversy on that point. Nor is the 
issue today whether the House committee 
in the conduct of that investigation 
should possess subpena power. Of course, 
it should. 

The narrow issue, however, is what 
shall be the circumstances under which 
the subpena power is exercised? With re­
spect to that question, I suggest that we 
all should unite behind several precondi­
tions. We all should agree that the power 
be exercised fairly, that the power should 
be exercised expeditiously, and that the 
power should be exercised reasonably. 
There should be no debate on those min­
imum preconditions on either side of the 
aisle. But I regretfully report to the Mem­
bers that the resolution in its present 
form does not meet these conditions. 

First, on the issue of fairness, let me 
report to the Members the circumstances 
under which the power can be exercised 
under the resolution. The majority may 
do so and the minority may do so, but the 
right of the minority to subpena wit­
nesses may only be exercised at the suf-

ferance and with the consent of the ma­
jority. I just ask the Members: is that 
fair? Is that a fair procedure? Well, in 
my opinion it is not. It is obviously and 
patently unfair. 

The deck is stacked at the outset. I 
would not expect the majority to tolerate 
procedures which are basically and in­
herently unfair. In order to correct the 
inequity, the resolution must be changed. 
And the only way it can be changed is to 
amend the pending resolution. In order 
to make the resolution amendable, the 
previous question must be voted down. 

Mr. Speaker, the argument has been 
made and was made that the majority 
should prevail on these questions, and 
that subpena power should not be vested 
in the minority independent of the will 
of the majority. That is a tenet, it is said, 
of parliamentary law. I agree with that 
as a general proposition, but it does not 
address the question before us right now. 
It is also a tenet of parliamentary law 
that the minority has a right to make its 
case. It has a right to make its case, not 
at the sufferance of the majority, but an 
independent right vested in the minority. 
Let me tell the Members that this resolu­
tion denies to the minority the right to 
make its case. 

You, the majority, ought not to accept 
that. It is inherently unfair. 

Mr. DRINAN. Mr. Speaker, will the 
gentleman yield? 

Mr. WIGGINS. Mr. Speaker, I yield to 
the gentleman from Massachusetts. 

Mr. DRINAN. Mr. Speaker, I am very 
happy to associate myself with the re­
marks of the gentleman from California. 

Mr. Speaker, I and two other Demo­
crats voted for an amendment which 
would have deleted the last clause of 
section 2(b) (1) of the subpena resolu­
tion. In that section it is stipulated that 
the authority of the committee may be 
exercised: 

( 1) by the chairman and ranking minority 
member acting jointly, or, if either declines 
to act, by the other acting alone, except that 
in the event either so declines, either shall 
have the right to refer to the committee for 
decision the question whether such author­
ity shall be so exercised and the committee 
shall be convened promptly to render that 
decision • • •. 

The proposal to omit all of the lan­
guage after the word "except" in the 
foregoing was intended to prevent the 
majority of the Judiciary Committee 
having the implicit power to prevent the 
ranking minority member from acting 
alone in extending a subpoena to indivi­
duals or documents desired by him. Ob­
viously the committee could come to­
gether if they so desired and, exercising 
those rights spelled out in the rules of 
the House of Representatives, vote 
against the issuance of the subpena in 
question. 

The proposal to omit these words was 
defeated in a vote with 16 ayes and 21 
nays, almost all on a party basis. 

It is my conviction that the majority 
and the minority should be permitted to 
seek evidence wherever they desire it and 
to subpena it in any way consistent with 
the orderly progress of the impeachment 
proceeding. 

Mr. WIGGINS. Mr. Speaker, there is 
one further issue I must raise within the 
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very limited time available, and I ask the 
indulgence of the chairman of the com­
mittee. 

Mr. Speaker, the resolution pro­
posed says that the power may be exer­
cised when it is deemed necessary for the 
purposes of the investigation. Surely, it 
is not the intention of the chairman to 
pursue evidence which is not relevant to 
the issue before us. May I have the as­
surance of the chairman that implicit in 
the concept of necessity is the concept of 
relevancy? 

Mr. RODINO. Mr. Speaker, the con­
cept of relevancy is, of course, always 
basic, but in order to insure that the 
scope of the inquiry is such that we may 
be able to get to that evidence, then it 
becomes essential that we employ the 
language of "necessary", which permits 
the broadest scope of inquiry. 

Mr. WIGGINS. Mr. Speaker, I cannot 
yield further to the chairm.an �b�~�c�a�u�s�e� 
he has not yielded me suffiCient time. 

Mr. Speaker, I will ask the ranking 
minority Member if he agrees that the 
concept of relevancy is implicit in the 
concept of necessity. 

Mr. HUTCHINSON. Mr. Speaker, I do. 
In my statement previously in debate, I 
tried to make that very clear. 

Mr. WIGGINS. Mr. Speaker, I am 
somewhat comforted that the legislative 
history, at least, is clear. �I�m�p�l�~�c�i�t� in the 
grant of subpena authority Is tl?-e re­
quirement that it must seek evidence 
which is relevant to the charges which 
caused this committee to be convened 
at all. 

Mr. Speaker, I would like to make that 
explicit, not implicit, and to do so the 
resolution must be amended. I appeal to 
the Members, in a sense of fairness and 
in the responsible exercise of power, that 
they vote down the previous question. to 
permit perfecting amendment which 
have been discussed. 

Mr. RODINO. Mr. Speaker, I yield 
3 minutes to the gentleman from 
Alabama (Mr. FLOWERS) for the purpose 
of debate only. 

Mr. FLOWERS. Mr. Speaker, I support 
the resolution and intend to vote for it 
as reported by the committee. I also sup­
port this inquiry only so long as we pro­
ceed fairly and with no undue delay. 

The issue of impeachment is a ftrst 
priority in this new year. The inquiry 
must go forward--everyone agrees-and 
it must be thorough and complete-but 
it must also be expeditious and the ear­
liest possible conclusion is imperative for 
the good of the country. 

But both Special Counsel John Doar 
and Minority Special Counsel Albert Jen­
ner have advised the Judiciary Commit­
tee that it is not now feasible to make a 
responsible prediction of the date upon 
which it will report its conclusions. The 
committee has concluded that it is im­
possible to forecast the course of the 
investigation and its potential difficulties 
at such an early stage. The committee 
wishes to complete its work as rapidly 
as it can, consistent with doing it prop­
erly. The chairman has expressed the 
hope that we can be finished this spring, 
and I personally am committed to han­
dling this matter expeditiously. I am also 
committed to doing nothing rash-
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whether respecting the substance of the 
inquiry or respecting predictions of the 
time of its conclusion. 

As counsel have advised, a deadline 
would be misleading. The committee 
carefully considered amendments to es­
tablish various types of rigid time re­
quirements and rejected all of them. And 
in doing so, it avoided an arbitrary dead­
line that actually might ultimately 
operate as an unnecessary hindrance to 
an early and just conclusion to this in­
quiry. 

Mr. McCLORY. Mr. Speaker, will the 
gentleman yield? 

Mr. FLOWERS. I yield to the gentle­
man from Tilinois. 

Mr. McCLORY. Mr. Speaker, I will 
state to the gentleman that I did talk 
with Special Counsel for the minority. 
He said that he had no objection to an 
April 30 or May 15 deadline. He did not 
say that the imposition of a deadline 
would impede or hamper the work of our 
committee, and furthermore he supports 
all of these target dates. 

Mr. FLOWERS. Mr. Speaker, I will say 
to the gentleman from Tilinois that I was 
present in the committee meeting when 
the question was put to both Mr. Doar 
and Mr. Jenner as to whether they sup­
ported a deadline or not, and as I recall 
it, they both said, "We do not want a 
deadline." 

Mr. McCLORY. Mr. Speaker, will the 
gentleman yield? 

Mr. FLOWERS. I do not think this is 
an important matter-that is, setting a 
deadline. 

My point here is that it is arbitrary to 
make a fight over this. 

Mr. McCLORY. Mr. Speaker, Mr. Jen­
ner stated that he would oppose a dead­
line if it applied to subpena power only. 
But he would not object to reporting the 
resolution on a fixed date of April 30 or 
May 15. 

Mr. FLOWERS. Mr. Speaker, I will not 
yield further to the gentleman. 

Mr. FREY. Mr. Speaker, will the gen­
tleman yield? 

Mr. FLOWERS. I will yield to the gen­
tleman from Florida. 

Mr. FREY. Mr. Speaker, I just wish to 
commend the gentleman from Alabama 
(Mr. FLOWERS) for his forthright state­
ment. It makes a great deal of sense to 
me, and because of it I am going to sup­
port the committee. 

I believe it will be apparent to the 
American people, if we do not move ex­
peditiously with these, proceedings there 
may be another time when we might dis­
agree, but that time is not now. I h?pe 
for the good of the country that trme 
never comes. What we do will speak 
louder than any promises or pledges of 
good will. 

Mr. RODINO. Mr. Speaker, I yield 
3 minutes for the purpose of debate only, 
to the gentleman from New Jersey CMr. 
SANDMAN). 

Mr. SANDMAN. Mr. Speaker, I pro­
pose to vote for the previous question. 

I am saddened by the argument that 
has taken place on this side. I had hoped 
that my friend, the gentleman from llii­
nois, would not raise the question, but 
he has. I firmly believe that if we are 
going to accomplish this very serious 

task, we must do it with dispatch. It must 
be done in an orderly way, and we must 
have a broad subpena power so that we 
can get all of the information that we 
should consider. 

I have voted against every one of the 
amendments which proposed to limit or 
restrict the subpena power when this was 
before the committee, because I think 
that those items only give us more room 
in which to disagree, and this, I think, 
slows up our process. This, of course, is 
not what we want to do. 

Second, Mr. Speaker, I think it is im­
portant, too, to believe that there is a 
way by which we can do this job quickly, 
and I believe, as the ranking Republican 
Member said, that the subpena power 
should be used only as a last resort, and 
we should try first to get all of the in­
formation voluntarily. I hope that we 
can do that. 

As a Member on this side, I will urge 
both the White House and Mr. Jawor­
ski's staff to turn over everything that 
they have so that this committee will 
have a right, with dispatch, to look over 
everything that it should. I think this is 
the right way to do it. 

In support of what my minority leader 
said as well as the ranking Republican 
on this side, I urge everybody to support 
the previous question with a unanimous 
vote. 

Mr. RODINO. Mr. Speaker, I yield 1 
minute for the purpose of debate only to 
the gentleman from California <Mr. 
WALDIE). 

Mr. WALDIE. Mr. Speaker, the power 
of subpena sought by the Committee on 
the Judiciary rightfully will authorize 
the appearance of the President before 
the committee, under compulsion if nec­
essary. During his tenure in office there 
is no other forum in existence that can 
compel his attendance. It is hoped that 
the President will voluntarily submit 
himsef to an appearance under oath and 
be subject to cross examination. It is 
only through such an appearance that 
the President can be required to disclose 
that which he has so far refused to dis­
close. It is only through such an ap­
pearance that the American people can 
learn the full extent of the involvement 
of the President in the web of criminal 
activity, deceit, and abuse of our Con­
stitution that has surrounded his con­
duct of the Presidency. However his ap­
pearance is obtained, voluntarily or by 
compulsion, it is essential that it occur. 

Mr. RODINO. Mr. Speaker, I yield 3 
minutes, for the purpose of debate only 
to the gentleman from Illinois <Mr. 
RAILSBACK) . 

Mr. RAILSBACK. Mr. Speaker, I want 
to thank the chairman of the committee 
for yielding to me. 

I rise in support of an aye vote on the 
previous question. 

I want to associate my remarks with 
those of my minority leader. 

Mr. Speaker, we fought a procedural 
battle in the committee, and we lost it. 
The amendments that were offered and 
which I supported I really think are not 
particularly essential. Time after time 
the chairman of the committee has made 
the point that we are going to try to fin­
ish by April 30. I think he began by say­
ing April 1, but now he has indicated we 
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can finish by April30. I think the Ameri­
can people are going to be watching us, 
and I would say that if we exceed the 
April 30 deadline the American people 
are then going to be in a position to de­
cide whether there has been political 
footdragging or political stalling. So I 
am not too worried about that. 

Mr. Speaker, I appreciate what the 
chairman has said about trying to finish 
by April 30, and I hope we can finish 
by that time. As far as Congressman 
WIGGINs' amendment is concerned, 
which would have to do with giving the 
ranking minority member an absolute 
subpena power, I just want to recount 
for you the history of that. 

Chairman RoDINO at the first meeting 
came before the House Committee on 
the Judiciary and asked for one-man 
subpena power. He did it on a temporary 
basis. We resented that on the minority 
side of the committee. We split by a 
21 to 17 vote in the committee. We were 
opposed to giving him one-man subpena 
power. Now when he is requesting per­
manent subpena power for the House 
Committee on the Judiciary, in my opin­
ion, he has been reasonable; he has ac­
commodated us. What he has done is 
to say that this power will go to the 
House Committee on the Judiciary, 
which is where it would normally vest. 
It can be exercised by action of the 
chairman and the ranking Republican 
Member jointly. If one or the other 
should not agree, then it could go back 
to the full committee and they could 
override or decide exactly how that par­
ticular subpena will be exercised. 

I know of no case in the history of any 
legislative body myself where one man, 
one legislator, has been given uncon­
trolled and unrestricted subpena power. 

I would not perhaps in this case mind 
giving it to the ranking Republican 
member. Frankly, I am reluctant to give 
anybody that power. We would not just 
be giving it to one or the other here but, 
rather, to both. I am not sure it would 
be a good idea for us to give up that kind 
of responsibility. I might not want to 
give it to Chairman RoDINO and maybe 
some of the Democrats do not want to 
give it to the ranking Republican. 

Mr. Speaker, today the House of Rep­
resentatives can take a step forward, or 
a step backward. It can approve House 
Resolution 803, or it can become encum­
bered in partisan polemics. As a mem­
ber of the Judiciary Committee, I en­
courage my colleagues to take that step 
forward by supporting passage of this 
resolution; a resolution granting the 
specific authorities necessary for our 
committee to conduct a thorough im­
peachment inquiry. I urge this support 
for the following reasons: 

First, with the adoption of House Reso­
lution 803 we move closer to achieving 
a responsible answer to the numerous 
allegations, questions, and doubts which 
encompass the Presidency. Our staff has 
diligently proceeded in this effort, but it 
is unlikely that they can continue fur­
ther without the authorities outlined in 
this resolution. It is our constitutional 
responsibility to inquire into the exist­
ence or nonexistence of impeachable of-

fenses and delaying of the passage of this 
transfer of authority would delay the 
inquiry. By delaying the inquiry, we pro­
long the crisis in public confidence which 
prevails in this country and we further 
irritate an already serious situation. 

Second, while encouraged by President 
Nixon's expressed intentions to cooperate 
with the Judiciary Committee, I feel it 
is essential that subpena authority is 
available for our use if needed. I am 
hopeful that the President and our com­
mittee can arrange informally for the 
transfer of needed evidence and informa­
tion, but if this is not possible we must 
proceed with the issuance of appropriate 
subpenas at once. Article I, section 2 of 
the Constitution vests sole power for im­
peachment in the House of Representa­
tives and our committee should be pre­
pared to exercise this power, as an exten­
sion of the House, if unexpected conflicts 
arise. · 

Finally, and most importantly, House 
Resolution 803, although not a flawless 
document, represents a legitimate com­
promise designed to insure a bipartisan 
approach to the Judiciary Committee's 
inquiry. With or without amendments, 
this resolution is worthy of my colleagues' 
approval. It does not grant, as some 
might suggest, excessive authorities to 
the Judiciary Committee, and that au­
thority granted is shared, at least to 
some extent, with the minority. 

In conclusion, therefore, I again urge 
adoption of House Resolution 803 in an 
effort to �t�a�k�~� that step forward. For 
those who fear misuse of the authorities 
granted by this resolution, I suggest that 
in the final analysis, the best safeguard 
for a bipartisan impeachment inquiry 
conducted fairly and expeditiously will 
not be the wording of this resolution, or 
any resolution, but public interest in, and 
the demand for responsible, nonpartisan 
action. 

Mr. RODINO. Mr. Speaker, I yield, for 
the purpose of debate only, 2 minutes 
to the gentlewoman from Texas (Miss 
JORDAN). 

Miss JORDAN. Mr. Speaker, I thank 
the chairman of the House Committee 
on the Judiciary for yielding these 2 
minutes to me. 

The words "fairly," "reasonably," "ex­
peditiously," "quickly," "now," and "im­
mediately"-how many times have we 
heard them during this debate? Those 
words are important in terms of how 
quickly we proceed to our business, but 
let us understand that the work product 
of the House Committee on the Judiciary 
and this House of Representatives must 
not suffer in favor of "quickly," "ex­
peditiously," "reasonably," and "fairly." 
We want to do all of those things. We 
also are defining impeachable offenses 
and whether impeachable offenses have 
been committed with regard to this 
President. And what we are doing will 
have to stand as a precedent for im­
peachment proceedings 100 or more 
years from now. 

Let us understand that the House 
Committee on the Judiciary needs the 
authority to proceed to get the docu­
ments which are necessary for its in­
quiry. 

�O�n�~� of the amendments which one 
Member would like to offer if the previ­
ous question is voted down deals with 
the words "necessary" and "relevant"; 
the amendment would add the word 
"relevant" to the word "necessary." 

Understand that this committee will 
not proceed to procure any data or in­
formation by subpena or otherwise which 
is not necessary to the impeachment in­
quiry. If it is irrelevant we throw it out. 
Our concern is that our course of action 
proceed in a proper manner, and produce 
that evidence which is necessary to a 
final determination of whether a resolu­
tion of impeachment shall lie. It should 
not be impeded or inhibited by the sim­
ple word "relevant." 

Have faith in the chairman of this 
committee. Have faith in the members 
of this committee. It is not impossible 
for us to proceed with the business of 
this country and also proceed with our 
congressional responsibility under the 
Constitution as to the impeachment in­
quiry-we can do both. 

Mr. RODINO. Mr. Speaker, I yield, for 
the purpose of debate only, 5 minutes to 
the gentleman from Indiana (Mr. 
DENNIS). 

Mr. DENNIS. Mr. Speaker, I wish to 
thank the chairman of the committee for 
yielding to me. 

Mr. Speaker, I am supporting this reso­
lution regardless of how our vote goes 
on the previous question, because I sup­
port the inquiry, and in order to have an 
inquiry the subpena power is obviously 
essential. 

Nevertheless, I would support it much 
more happily if we could have a resolu­
tion where the exercise of the subpena 
power, by the terms of the resolution, 
was required, by the resolution, to be 
fair. And because in my judgment we do 
not have that kind of a resolution I shall 
reluctantly vote against the previous 
question as, under the parliamentary 
situation, it gives us the only opportunity 
to amend this resolution. 

The chairman has said, quoting Ed­
mund Burke, that we are in a position 
to be exceedingly useful to our country 
and to do honor to ourselves, and I agree, 
but in order to do this we have to proceed 
under rules which will assure the fair­
ness of the inquiry. 

My colleague, the gentleman from 
California (Mr. WIGGINS) has suggested 
two amendments which may never see 
the light of day here, because they will 
probably require two rejections of the 
previous question, in the situation in 
which we find ourselves, but I consider 
his amendments exceedingly important. 

One of them is simply to insert that 
we can subpena for such materials as 
the committee deems necessary and rele­
vant to our investigation, or which we 
think could lead to relevant material. 

That is the general rule of law. That 
is the rule in the U.S. courts. What is 
wrong with being relevant, particularly 
if the committee decides it, which it 
would do even under the proposed 
amendment? If we do not want to be 
relevant, it means we want to go fishing. 
It is just that plain. 

The other amendment is simply to 
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give equal subpena power to the ma­
jority and the minority. It says in this 
resolution-

Such authority ... may be exercised ... 
by the chairman and the ranking minority 
member acting jointly, or, if either de­
c)ines to act, by the other acting alone .... 

That is where we want to stop-and 
we should go on-

. . . or by the committee acting as a 
whole .... 

But the resolution says that if either 
refuses to act jointly, the other can take 
it to the committee and have them decide 
the question. 

The committee is controlled by the 
majority. They &.re going to uphold the 
chairman, not the ranking member. Re­
member, Mr. Speaker, this will not arise 
except in delicate, unusual situations. 
The chairman and the ranking member 
will agree 90 percent of the time. But 
suppose, for example, as a possibility, 
that we get into the question of whether 
this administration has done anything 
different from past administrations, and 
we want to call-I am not saying whom 
we would want to call; I am just pick­
ing names out of the clouds-HuBERT 
HUMPHREY or Bobby Baker, or somebody 
else what is the majority of this com­
mittee going to do? In practice we will 
not have that opportunity. 

All we are saying is that gentlemen 
ought to be relevant; they ought to be 
even-handed; they ought to be fair. If 
they do not want to be, if they want to 
vote against relevance, if they want to 
vote against equality, they ought to give 
us a better reason than simlfl.y majority 
rule. 

All we want to do is to amend this res­
olution, in order to put in the two 
amendments of my friend, the gentle­
man from California. I would like to 
hear anybody give us one good reason 
why that should not be done. Even my 
liberal friend, the gentleman from Mas­
sachusetts agrees it ought to be done. Let 
us be fair. Let us pass a decent resolu­
tion. Let us remember we are drawing 
the ground rules from here on, and those 
grcund rules ought to be just. 

The SPEAKER. The time of the gen­
tleman has expired. 

Mr. RODINO. Mr. Speaker, I yield for 
the purpose of debate only, 1 minute to 
the gentleman from Iowa (Mr. MEZVIN­
SKY). 

Mr. MEZVINSKY. Mr. Speaker, I rise 
today in support of the resolution before 
the House and call on my colleagues to 
give it overwhelming approval. 

A week ago today, the President met 
with us in this Chamber and wrapped up 
the state of the Union address by declar­
ing that "1 year of Watergate is enough." 

I think we all share that feeling and 
for that reason desire that the Judiciary 
Committee's inquiry be conducted with 
all deliberate speed. 

The resolution before us, providing 
specific subpena power for the impeach­
ment inquiry, is designed to expedite our 
investigation. We are all hopeful that use 
of the subpena authority will not be nec­
essary. The President has pledged co-

operation with the committee, and we 
will most certainly seek to avail ourselves 
of that cooperation and use the subpena 
only as a last resort to obtain needed 
evidence. 

Unfortunately, the past performance 
of White House cooperation in this area 
has failed to inspire confidence. I believe 
it would be hazardous and would risk 
further delay in resolving the impeach­
ment question if the Judiciary Commit­
tee were to proceed with the inquiry with­
out a vote today reaffirming the House's 
dedication to a thorough investigation. 

We are not asking for a fishing license, 
only for the authority necessary to 
search out all the facts, those that can 
exonerate as well as those that may im­
plicate. 

This resolution is most significant. By 
approving it, we will assure that the 
House can exercise its constitutional au­
thority and prerogative without unneces­
sary delay. 

Mr. RODINO. Mr. Speaker, I yield, for 
the purpose of debate only, 1 minute to 
the gentleman from Ohio (Mr. DEVINE). 

Mr. DEVINE. Mr. Speaker, as the 
gentleman from Iowa said, the President 
suggested that 1 year of Watergate is 
enough. If I read my mail accurately, the 
people across America would like to have 
us get on with this business one way or 
another-put up or shut up: I have 
enough faith in the chairman of the 
Committee on the Judiciary, Mr. RoDINO, 
to take his word for it. He suggested that 
he would like to conclude this by April30. 

And he has told members of the mass 
media-and there are more than 7Q of 
them here today, and I suppose they will 
flnd 70 ways to relate this vote to a drive 
on impeachment one way or the other; 
but it is not. I have faith in the gentle­
man's word when he says he wants to 
bring this to a conclusion April 30, so I 
will vote for the previous question favor­
ably. We have all of February and all of 
March and all of April and that is time 
enough to bring it to a conclusion. 

Mr. RODINO. I yield 1 minute, for the 
purpose of debate only, to the gentle­
woman from New York (Ms. HOLTZMAN). 

Ms. HOLTZMAN. Mr. Speaker, I 
thank the chairman, the gentleman from 
New Jersey, for yielding to me. 

I would like to echo my support for 
the Judiciary Committee's resolution and 
state that I will support the previous 
question. 

What we do on the House Judiciary 
Committee will stand for all time and I 
think every member of this committee 
understands the seriousness of what we 
are doing. We will act judiciously but 
quickly. We will bring to the country 
and to the House recommendations 
which will stand up not only now but 
also for all time. 

If we accept the amendments some of 
my Republican friends will wish to offer, 
they will not only hamstring this in vesti­
gation but will also infringe on the prec­
edents established previously with re­
spect to subpena powers in an impeach­
ment inquiry. So, I urge that we follow 
the historical precedents, accept our 
solemn responsibilities and support the 
resolution of the Judiciary Committee. 

Mr. MAYNE. Mr. Speaker, will the 
gentleman yield? 

Mr. RODINO. I yield to the gentleman 
from Iowa 1 minute for the purpose of 
debate only. 

Mr. MAYNE. Mr. Speaker, I thank the 
gentleman from New Jersey for yielding. 

Mr. Speaker, the people of this country 
want this matter expedited and it 
certainly has not been �~�u�f�f�i�c�i�e�n�t�l�y� expe­
dited up to the present time. This has 
been a matter of great concern to some 
of us in the minority that the Judiciary 
Committee has proceeded at such a lei­
surely pace since the impeachment in­
quiry was first referred to us �O�~�t�o�b�e�r� 25, 
1973. There has been only one full meet­
ing of the committee to discuss this mat­
ter and to take any action, although it 
was referred to us 3% months ago, and 
the chairman called that on" meeting 
only last week. 

We the minority members of the com­
mittee have tried to encourage the chair­
man to move more promptly. The chair­
man has told us he will do everything 
possible to expedite the conclusion of 
this by April 30, and has again given 
that assurance to the Nation on the floor 
of this chamber today. I would personally 
believe that our committee should be able 
to 'complete its work and make a final 
report to the House earlier than April 30. 
But in t]:le interests of avoiding partisan­
ship, I will support him in that endeavor 
rather than get into a partisan squabble. 
That is the last thing we on the Repub­
lican side would want or the American 
people would want. It seems to me the 
American people are entitled to much 
better than that. They are entitled to 
l.ave all relevant evidence made avail­
able to the committee promptly and to 
prompt consideration and action by the 
committee. I am willing to go along with 
the chairman's assurances of prompt ac­
tion and to vote for the previous ques­
tion to facilitate such action. 

But I will say to the chairman that 
if he does not proceed as expeditiously 
as he has assured us he will and if it 
should become apparent there is an un­
willingness on his part or that of the 
committee's to proceed expeditiously, 
then it is going to be our �d�u�t�~�·� as mem­
bers of the minority to bring this matter 
very forcibly to attention of the Mem­
bers of this House and to the American 
people who are clearly demanding that 
this be handled as expeditiously as 
possible. 

Mr. WYMAN. Mr. Speaker, will the 
gentleman yield? 

Mr. RODINO. I yield for the purpose 
of debate only to the gentleman from 
New Hampshire (Mr. WYMAN). 

Mr. WYMAN. Mr. Speaker, does the 
gentleman intend to call the President. 
of the United States? 

Mr. RODINO. At this time the chair­
man would not answer that question 
except to say that if it becomes neces­
sary to complete this inquiry and to 
assure a fair and responsible judgment 
in the matter, only then would that be­
come necessary. 

Mr. WYMAN. The gentleman from 
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New Hampshire hopes it w1ll not become 
necessary. 

Mr. RODINO. And so does the gentle­
man from New Jersey. 

Mr. BIESTER. Mr. Speaker, I rise in 
support of House Resolution 803, Judi­
ciary Committee subpena power. 

This resolution is essential if the Judi­
ciary Committee is to accomplish its 
manda.te fully to investigate whether 
grounds exist for impeachment. 

Under its provisions, the committee 
can call witnesses and gain access to in­
formation and material relevant to the 
impeachment inquiry. The chairman 
and ranking minority member acting 
together would be able to exercise this 
power or, if one declines to act, the other 
could take the question to the full com­
mittee for a decision. 

The American people want the ques­
tion of Watergate and impeachment re­
solved quickly and fairly. Public atten­
tion is focused on the House, and the 
Nation is looking to the Judiciary Com­
mittee and the entire House for leader­
ship in making a decision on this most 
crucial issue. 

The resolution as reported out of com­
mittee came on a unanimous vote which 
underscores, I believe, a confidence and 
hope that the majority and minority can 
effectively work together on this matter. 
It is essential for the validity and via­
bility of the decisionmaking process of 
the Judiciary Committee and the deci­
sions which emerge from it that the 
committee approaches its responsibility 
with objectivity, thoroughness and fair­
ness. 

The resolution before us today will 
help enable the committee to discharge 
its obligations in a spirit of bipartisan­
ship that seeks only to discover the truth 
for the good of the country-not parti­
san advantage for the benefit of either 
political party. This bipartisan spirit 
must exist and must be apparent in the 
recommendations of the Judiciary COm­
mittee. If not, a critical ingredient for 
public acceptability of its decisions will 
be lost. 

Full subpena authority is indispensable 
if we expect the Judiciary Committee to 
do its job, and I urge my colleagues to 
support this resolution. 

Mr. ANDERSON of Illinois. Mr. 
Speaker, I rise in support of House Res­
olution 803 as reported from the Judi­
ciary Committee. This resolution offi­
cially authorizes the Judiciary Commit­
tee to fully investigate whether sufficient 
grounds exist to impeach the President, 
and it further grants to that committee 
the power to require by subpena or other­
wise the appearance of witnesses and the 
production of things deemed necessary 
to that investigation. 

Mr. Speaker, there can be no question 
that the House of Representatives plays 
a very unique and preeminent role in the 
impeachment process and that it must 
have absolute access to all information 
which is necessary to its investigation. It 
was President James K. Polk who once 
said, and I quote: 

If the House of Representatives is the 
grand inquest of the Nation and should at 
any time have reason to believe that there 

_has been malversation in office and should 

think proper to institute an Investigation 
into the matter, all the archives, public or 
private, would be subject to the inspection 
and control of a. committee of their body and 
every facility in the power of the Executive 
afforded them to prosecute the investigation. 

Mr. Speaker, I wish to associate my­
self with President Polk's remarks, and 
with similar statements made by the 
members of our Judiciary Committee, on 
both sides of the aisle. I have long held 
that the so-called doctrine of executive 
privilege cannot be invoked with respect 
to a congressional investigation into al­
leged wrongdoing-a position which 
Deputy Assistant Attorney General Mary 
Lawton testified last April "has been the 
traditional view of the doctrine of execu­
tive privilege." There is no doubt in my 
mind that this concept takes on extra 
weight and validity in the face of an im­
peachment proceeding, given our unde­
r.iable constitutional role. 

In the brief time remaining, Mr. 
Speaker, I would like to address myself 
to what must be our overriding concern, 
and that is the need to approach these 
proceedings in a responsible and non­
partisan manner. Alexander Hamilton, 
writing in Federalist No. 65, warned that 
an impeachment proceeding will seldom 
fail to agitate and divide the community, 
often along the lines of pre-existing fac­
tions, and will, in his words, "enlist all 
their animosities, partialities, influence 
and interest on one side or the other." 
He went on to say, and I quote: 

In such cases there will always be the 
greatest danger that the decision will be reg­
ulated more by the comparative strength of 
the parties than by the real demonstrations 
of innocence or guilt. 

Mr. Speaker, while it is the Senate, 
and not the House, which must ulti­
mately decide the question of innocence 
or guilt in an impeachment proceeding, 
the dangers of a partisan breakdown are 
just as real in our own deliberations and 
the consequences just as ominous. I think 
the members of our Judiciary Committee 
are aware of the special responsibility 
which has been placed upon them, and 
the special need to avoid a partisan 
breakdown. 

The resolution which is before us today 
has been carefully designed with this in 
mind. I appreciate the fact that there are 
some members of that committee from 
this side of the aisle who think this reso­
lution can and should be amended to 
insure that the inquiry is expedited, that 
the subpena authority is carefully pre­
scribed, and that the rights of the mi­
nority are protected. Let me say at the 
outset that I am in agreement with all 
of these goals. But after giving this mat­
ter very careful study, I have decided 
not to vote for any amendments to this 
resolution, as well-conceived and in­
tentioned as they may be. 

First, with respect to the amendment 
to impose an April 30 deadline for the 
final report and recommendations, let 
me say that it is my hope that the com­
mittee will be able to meet this generally 
agreed upon target date. We have been 
promised a full, fair, and expeditious in­
quiry, and if this matter is intentionally 
prolonged, we will run the very real risk 
of a partisan breakdown. At the same 

time, we cannot pow predict what factors 
may intervene to prevent the completion 
of a thorough investigation by a date 
certain. I would hope that the committee 
will receive the full cooperation pledged 
by the President and that we w111 not be 
delayed by protracted litigation in the 
courts over the committee's right to 
subpena evidence. Our primary obliga­
tion must be to a fair and thorough in­
vestigation, and not to some arbitrary 
cutoff date which may jeopardize either 
fairness or thoroughness. 

Second, an amendment is proposed to 
eliminate the provision for appeal to the 
full committee in the event that the 
chairman and ranking minority member 
do not agree on the issuance of a particu­
lar subpena. Instead, in the case of such 
a disagreement, either the chairman or 
ranking minority member, acting alone, 
could issue the subpena. I appreciate the 
fact that this amendment is being offered 
to protect the rights of the minority. But 
I would also warn that this same amend­
ment would enable the chairman, with­
out the consent of the ranking minority 
member or the full committee, to issue 
whatever subpena he deems necessary to 
the committee investigation. Here, Mr. 
Speaker, is where I think we run the real 
risk of a partisan breakdown, the risk of 
abuse of the subpena power, and the risk 
of delays in the courts. 

I think the present provision in the 
committee resolution is an ingenious 
compromise which will insure both that 
the subpena power is not abused and 
that �n�o�n�~�a�r�t�i�s�a�n�s�h�i�p� is maintained. I 
know �t�h�a�~� some will argue that, given 
the political makeup of the committee, 
the chairman will always have the votes 
to get the subpena he wants when he and 
the ranking minority member are in dis­
agreement; and conversely, that the 
ranking minority member will not have 
the votes for a subpena he wants in the 
event of disagreement. I do not subscribe 
to this theory for one very simple reason: 
if the chairman is making a very un­
reasonable request and the ranking 
minority member does not agree to it, 
when this is appealed to the full com­
mittee it is more likely to judge the issue 
on its merits than along partisan lines. 
The public focus will be on this distin­
guished group of 37 laWYers, and the ex­
pectation will be that they will make a 
judicious and not a partisan decision. In 
my opinion, the committee will not risk a 
partisan breakdown over an excessively 
unreasonable and blatantly abusive sub­
pena request. In short, under the com­
mittee resolution, the committee appeal 
provision serves as an effective check and 
restraining influence on both the chair­
man and ranking minority member from 
abusing the subpena power. Under the 
proposed amendment, on the other hand, 
there is no such check or restraint and 
the potential for abuse and partisanship 
is only enhanced. 

By the same token, I do not think a 
reasonable subpena request by the rank­
ing minority member would be refused 
by the full committee, for again it would 
be in the best interest of the committee 
to maintain a framework of fairness and 
nonpartisanship. A denial of a. reason-
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able request would only accelerate a par­
tisan breakdown and doom the delibera:­
tion of the committee. 

Finally, a third amendment is being 
proposed to more carefully define what 
types of materials may be subpenaed. As 
the resolution now stands, the commit­
tee may subpena whatever materials "it 
deems necessary to its investigation." 
The proposed amendment would read, 
"as it deems necessary and relevant to 
its investigation or which it deems rea­
sonably calculated to lead to the discov­
ery of necessary and relevant evidence." 
It is argued that this amendment is 
needed to insure against fishing expedi­
tions and other abuses of the subpena 
power, and that this language is in con­
formity with the Federal Rules of Civil 
Procedure. 

I certainly am in �a�g�r�e�e�m�e�n�~� with the 
need f<>r the committee to confine its 
subpenas to matters which are relevant 
and necessary to its investigation. Yet, 
while it is claimed that it is not h1tended 
that the question of "relevancy" be sub­
mitted to a court for final resolution, I 
wonder if that's just not what we are 
inviting by adopting the language of the 
Federal Rules of Civil Procedure. For 
under those rules, showing must be made 
to the court that the materials sought 
are either relevant to the case or are 
likely to lead to something relevant. I 
would submit that if we lock ourselves 
in to the strict language of court rules, 
we may well find ourselves lDcked up in 
protracted court battles over the issues 
of relevancy. 

Again, I would maintain that the best 
check against an abuse of the subpena 
power is the provision for appeal to the 
full committee if a question arises as to 
whether the material sought by a par­
ticular subpena is really necessary to the 
investigation. And I would further sub­
mit that there is less likelihood that a 
subpena will be challenged if it has been 
supported by a broad bipartisan vote in 
the committee. 

On a final note, Mr. Speaker, I would 
like to direct a question to the chair­
man of the Judiciary Committee. On 
page 3 of the committee report it is 
noted that not only may the chairman 
and ranking minority member jointly is­
sue subpenas, but that, and I quote: 

In the alternative, the committee possesses 
the independent authority to authorize sub­
penas and other process, should it be felt 
that action of the whole committee is pref­
erable under the circumstances. 

While the report is quite explicit that 
the committee, acting as a whole, may 
issue a subpena, section 2 (b) (2) of the 
bill reads, and I quote: "by the commit­
tee acting as a whole or by subcommit­
tee." I would ask the chairman why the 
words, "or by subcommittee" have been 
included. Do I read this correctly that 
any subcommittee of the Judiciary Com­
mittee is authorized by this resolution to 
vote a subpena so long as it is deemed 
necessary to the impeachment investiga­
tion? As I look at your committee roster, 
I note that you have some seven subcom­
mittees with an average membership of 
nine. Are you saying here that any five 
members of a subcommittee have the 
authority to vote a subpena? 

Mr. BADILLO. Mr. Speaker, passage 
of the resolution before us is essential to 
enable the Judiciary Committee to get 
on with its job as rapidly as possible. 

Issues of paramount importance to the 
Nation are awaiting our action-educa­
tion, energy, health insurance, welfare 
reform, minimwn wage, and a host of 
urban problems-and I believe that we 
must expedite the impeachment investi­
gation in order to deal with the issues of 
moment before us. 

The economy is deteriorating fast, with 
the highest rate of inflation in a quarter 
of a century, unemployment increasing, 
and food and fuel prices continuing to 
rise in the midst of shortages. The hous­
ing industry is in a depression with in­
adequate new starts at a time when more 
than 13 million families are living in 
households that are unsound, overcrowd­
ed, or too expensive. The energy crisis 
is slowing the wheels of industry, dis­
rupting the transport of goods, and cre­
ating hardships in the form of job losses 
and rising prices for scarce commodities. 

In the face of all these problems, an 
erosion of public confidence in Govern­
ment has struck a kind of paralysis in 
the normal functioning of the executive 
branch and to some degree in the Con­
gress. When the people cease to credit 
the statements of those they have elected 
to represent and lead them, Mr. Speaker, 
not only are our energies diverted from 
the tasks before us but the very fabric of 
our society is threatened. Without the 
bond of trust and belief that cement both 
our interpersonal dealings and the rela­
tions between citizens and institutions, 
we will suffer fundamental-and unde­
sirable-changes in the political system 
that has served us so well for nearly 200 
years. 

The impeachment investigation must 
proceed, Mr. Speaker, in order that we 
may get on with the proper business of 
government, with public understanding 
and support. The cooperation of the 
American people in implementing volun­
tary energy -saving actions is evidence of 
the reservoir of good faith from which 
we may draw. But at the same time, 
signs of erosion of this faith surface in 
expressions of suspicion that the energy 
crisis is at least in part contrived, or in 
publicly stated doubts over the need for 
a worldwide alert of U.S. forces during 
the recent Mideast war. 

These are portents, Mr. Speaker, that 
we in public office must heed and do 
something about. And since the truth 
about the Watergate affair and its many 
ramifications has not been forthcoming 
from the White House, it becomes our 
duty tO uncover and present the facts to 
the American people. 

The subpena power called for in the 
resolution before us is necessary for that 
purpose. The President has already an­
nounced, in effect, that he will cooperate 
with the House in this inquiry insofar 
as he determines appropriate. He makes 
no mention of the constitutional under­
pinning for the investigation, the statu­
tory obligation laid on him as well as on 
the Congress. 

This is not the first time that the 
President has signaled his bent for ob­
serving the laws of this land selectively 

according to his own lights. We need 
only refer to the conduct of an illegal 
war in Cambodia, the more than 30 court 
decisions overruling White House im­
poundment of funds appropriated by 
Congress, the dismantling of duly consti­
tuted Government programs and agen­
cies without statutory authority, the use 
of tainted Government evidence to bring 
conspiracy indictments against lawful 
dissenters, invocation of executive privi­
lege as an excuse to withhold evidence of 
criminal behavior, and on and on. 

Mr. Speaker, the record makes it clear 
that not one scintilla of evidence has 
been surrendered voluntarily by the 
White House to the Special Prosecutor, 
the Senate Watergate Committee, or the 
courts. We have witnessed an undeviat­
ing patte#n of White House intransi­
gence, delaying tactics, evasive rhetoric, 
blurring of the facts, and now at last the 
destruction of evidence within the pre­
cincts of the Oval Office itself, an event 
whose implications were not lost on the 
American people. 

The Presidency, Mr. Speaker, is not the 
fount of all authority and power in this 
country. Nor is it an office whose holder 
is entitled to flout existing law or create 
new law by fiat or executive order. 

Rather, at its best the Presidency can 
embody the hopes and ideals of the 
people. Its keystones are integrity, re­
sponsibility, and accountability. The 
Presidency must epitomize the rule of 
law that gives continuity and vitality to 
our constitutional guarantees of liberty, 
justice, and equality. The President is 
not a privileged citizen; he must be the 
model citizen. 

Mr. Speaker, the Presidency is not 
under attack as some would have us be­
lieve. It is rather the conduct of that 
office within a specific time frame that 
we are undertaking to examine on behalf 
of the American people. That the Presi­
dency is held in low repute today is not 
the fault of the Congress, the press, or 
the public. The simple truth is that what 
loss of public trust there has been in the 
Presidency is the result of activities en­
gaged in on behalf of, in the name of, 
and through the authority delegated by 
the incumbent of that high office. 

If America is to survive this political 
crisis with self -confidenc.; and pride and 
faith restored, our duty is clear. It is up 
to us to accept the responsibility that 
history has thrust upon us. Impeach­
ment is the constitutional remedy and 
the morally imperative one. Impeach­
ment is the poultice by which the body 
politic will be cleansed. 

Time is critical, Mr. Speaker. The cur­
rent of change in the world and events 
at home do not augur well for the in­
decisive. The American people are right­
ly poised to pass judgment on us at this 
juncture of such critical importance to 
the Nation. Let us get on with it. 

Mr. WYMAN. Mr. Speaker, charged as 
we are by the Constitution with original 
jurisdiction in matters of impeachment, 
there is no alternative to the need and 
even the necessity for subpena author­
ity. That this is sought by the standing 
committee of appropriate in-house juris­
diction strengthens the foundation of the 
resolution before us. 
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I shall vote to give the Judiciary �C�o�m�~� 

mittee the requested authority. 
I profoundly hope and trust that its 

report of facts found in the investigation 
to be discharged in the solemn respon­
sibility entrusted to it, will be based on 
testimony taken under oath and subject 
to the penalties of perjury. A vote up or 
down on whether or not to impeach a 
President of the United States surely 
requires such safeguards. 

The requested authority at this hour 
brings to mind the unfortunate prece­
dent of the same standing committee in 
an earlier day in action upon a resolu­
tion of impeachment relating to Associate 
Justice William 0. Douglas. In that mat­
ter this same committee under a differ­
ent Chairman, produced a 900-page re­
port that contained not a single word of 
sworn testimony, nor, to my knowledge, 
were any witnesses called or hearings 
held. 

More importantly, the Justice himself 
was never asked to come before the com­
mittee and respond to questions. If the 
principal thrust of an investigation is a 
determination of involvement or non­
involvement of a particular individual in 
certain events it seems to me that per­
son should be given the opportunity to 
appear. 

How on earth can there be a better 
way than asking the person himself? 
Why should the House of Representa­
tives play guessing games with tapes or 
memoranda or anything else as to what 
the President himself knew or did or 
instructed when the President himself 
is available to respond to direct and 
relevant and courteous questions on 
these points? 

Surely Executive privilege has no 
proper place in denying relevant in­
formation to the House of Representa­
tives in an impeachment investigation. 
This is not the situation of the Water­
gate Committee. This is a constitutional 
obligation of the highest magnitude of 
importance. I believe this will eventually 
be confirmed by judicial decision should 
these unhappy events reach such a stage 
of judicial review. 

Admittedly the constitutional privilege 
against self-incrimination is as available 
to a President as to an ordinary citizen, 
but I cannot and do not believe that 
President Richard Nixon has engaged in 
any criminal conduct as President of 
the United States-or at any other time 
for that matter. 

It is to be fervently hoped that ulti­
mate confrontation between the legisla­
tive and executive branches of this Gov­
ernment of ours will be avoided in the 
public interest. The best possible way I 
know of for this to be accomplished and 
to get this unhappy business over with 
once and for all, is for our President to 
ask to appear voluntarily before the Judi­
ciary Committee and respond to those 
relevant questions that would settle the 
matter of his knowledge and connec­
tion with the activity of others who may 
have broken the law out of an excess of 
zeal or for whatever reason. 

This is neither demeaning of the office 
of President nor inconsequential in the 
public mind. It is plain commonsense. 

Mr. DONOHUE. Mr. Speaker, I rise 
in support of House Resolution 803 and 
intend to vote for it as reported by the 
Committee on the Judiciary. 

Appropriately, this resolution places 
the full weight of the House's constitu­
tional authority behind the judicious in­
quiry the committee will be making. As 
the report of the committee indicates, 
the scope of the investigation authorized 
is stated broadly to permit consideration 
of any matter necessary to the momen­
tous investigation into the existence or 
nonexistence of sufficient grounds for 
impeachment. 

By adopting the resolution, the House 
will be taking a giant step toward en­
abling the ultimate judgment of grave 
matters that have been before the Amer­
ican public for many long and troubled 
months. 

The House and the people are entitled 
to the most thorough inquiry permissible 
under the Constitution. Indeed, the exer­
cise of this constitutional responsibility 
is as privileged an undertaking as any 
that may be initiated by the people's 
representatives. By providing the com­
mittee with these appropriate powers of 
subpena, deposition, and interrogatory, 
House Resolution 803 gives the House the 
tools it needs to fairly implement that 
undertaking. 

The committee has pledged an expedi­
tious consideration; I, too, am committed 
to expedition. This resolution will fully 
permit that and I urge its adoption by 
the full House. 

Mr. FRENZEL. Mr. Speaker, unless I 
did not understand the remarks of the 
distinguished chairman of the Judiciary 
Committee, I thought I heard him say 
that he would not yield for an amend­
ment to this most significant resolution. 
I think the country will be surprised 
when it hears that momentous issues like 
this are being decided by "gag rule," 
without amendment, under a limited 
debate. 

I think it is unreal that the leader­
ship of this House would deny full debate 
of germane amendments. It is unreal 
that debate on what the American peo­
ple believe is the major task now before 
the Congress is being confined to a single 
hour allocated to members of a single 
committee. 

I thought this was the "people's 
House," scene of great debate on great 
issues. Today it is the "Judiciary Com­
mittee's House." All the rest of us are 
merely spectators. Of course, we are all 
going to support the resolution. We all 
support the investigation, and want the 
soonest determination of this matter. 

But I want this House to discuss it 
fully. I do not always object to closed 
rules. We need them sometimes, but not 
on an issue of this magnitude. 

I support the gentleman from Dlinois 
<Mr. McCLORY) in his efforts to over­
turn the previous question. I shall vote 
against the previous question. 

I would, however, vote against the 
gentleman's amendment to cut off the 
inquiry. I believe the proceeding orthe 
committee s·hould be expeditious and 

geared to a target date, but that a dead­
line is not consistent with the legislative 
process or with a thorough inquiry. 

I would also vote against the amend­
ment of �~�t�h�e� gentleman from California 
(Mr. WIGGINS) to require relevancy of 
information. In this inquiry we should 
not miss a thing. 

I would support the Wiggins amend­
ment to grant equality to the minority in 
subpena authority. 

More important than any amendment, 
however, is the need to allow the amend­
ment process, and the need for full dis­
cussion. I believe the "gag rule" proce­
dure is an outrage. 

The Judiciary Committee got off t<:> a 
bad start w'hen it denied the minority 
a fair share of its million dollar staff. It 
continued the bad start with secret 
operations, and only one full committee 
meeting on the issue. Today the com­
mittee, by denying the opportunity for 
amendments and full debate, continues 
badly. I still have confidence in the com­
mittee's ability to do its job, but it is 
about time it showed us something good 
besides the employment O'f competent 
counsel. 

Mr. BAUMAN. :J.Y.lr. Speaker, House 
Resolution 803 provides the Judiciary 
Committee of the House with the powers 
it needs to conduct a full, thorough in­
quiry into the question of whether the 
President has committed impeachable of­
fenses. The subpena powers granted un­
der the resolution are an essential part 
of getting to the bottom of the so-called 
Watergate affair and other matters re­
lating to conduct of the President and 
his staff, and I support fully the granting 
of such powers. The questions which have 
been raised must be answered, for the 
good of the country and the President 
himself. 

I have consistently supported full and 
complete disclosure of all of the facts 
pertaining to alleged corruption in gov­
ernment, no matter who is involved. If 
the controversy surroundL11g the Presi­
dent is to be laid to rest, it must be ex­
plored fully, and the power of subpena 
will assure that all relevant data will be 
taken into consideration. 

Several amendments would greatly im­
prove the scope and effect of this resolu­
tion, however. As it is presently drawn, 
majority party members of the commit­
tee would be granted what in effect is 
exclusive power over the issuance of sub­
penas. If the chairman wishes to issue 
a subpena, under this resolution he may 
do so by either obtaining the concurrence 
of the ranking minority member, or, if 
the ranking minority member declines, 
the chairman may simply ask for ap­
proval by a majority of the committee. A 
straight party line vote is all he would 
need. It is not hard to see that this pro­
vision could easily result in more sharply 
drawn partisan behavior during the com­
mittee's deliberations, and would do so, 
I believe, unnecessarily. Adoption of the 
amendment offered by the gentleman 
from California <Mr. WIGGINS) in com­
mittee, allowing either the chairman or 
the ranking minority member to issue a 
subpena without the need for any further 
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approval, would provide the necessary in­
vestigative tool without concurrently in­
spiring a partisanship which this inves­
tigation can ill afford if it is to be 
conducted in a fair and impartial 
manner. 

The gentleman from California also 
intends to offer an amendment insuring 
that the committee will concern itself 
only with matters that it considers nec­
essary and relevant, a provision which 
will prevent "fishing expeditions" of the 
type we have sometimes observed in the 
deliberations of the special investigating 
committee in the other Body. 

Mr. BLACKBURN. Mr. Speaker, today, 
I voted against granting unlimited au­
thority to the House Judiciary Commit­
tee to subpena any person with regard to 
the inquiry into the impeachment of 
President Nixon. Earlier in the considera­
tion of this matter in the House, a mo­
tion was made to vote down the previous 
question on the resolution in order to 
allow amendments to be offered. By a 
straight party line vote, this motion was 
defeated. 

The effect was that the measure, as 
passed, granted to the Democratic major­
ity of the Judiciary Committee the right 
to subpena any person they desire, re­
gardless of the minority position. 

I believe that a matter of such vital 
national concern, such as impeachment, 
must be handled with fairness to both 
political parties. Therefore, the inescap­
able political nature of the proceedings 
which will ensue during this investiga­
tion will find the minority with no right 
to issue a subpena to thoroughly inves­
tigate the issues that come before the 
committee. 

Under the bill, as now drawn, the sub­
pena does not even have to be relevant to 
the matter under consideration. The 
Congress has, thus, authorized a general 
fishing expedition which can easily de­
velop into a political witch hunt unre­
lated to the matter of prime concern to 
millions of Americans. 

Another major flaw in the resolution 
is that it does not set a time limit within 
which the committee must report its find­
ings to the House. It is not in the national 
interest, both domestically and inter­
nationally, that this matter continue to 
be prolonged and not laid to rest as soon 
as possible. I believe that these investiga­
tions should be drawn to a close within a 
reasonable time. 

My vote would be different if the com­
mittee had taken a more reasonable atti­
tude instead of granting this open-end 
authority. 

Mr. ROSTENKOWSKI. Mr. Speaker, 
the resolution brought to the floor of the 
House today by the Judiciary Committee 
will provide the committee with the tools 
necessary to resolve the present Consti­
tutional crisis to the satisfaction of all 
Members of the House. 

For those who believe that the Presi­
dent was some way wrongfully involved 
in any of the activities presently under 
scrutiny by the Judiciary Committee, 
this resolution will provide the commit­
tee with the access it needs to confirm 
the serious allegations that have been 
made. 

For those Members of this body that 
are presently convinced that the Presi­
dent is innocent of all charges and alle­
gations and that it is time to return to 
the many other serious problems pres­
ently confronting all Americans, the lan­
guage of this resolution will provide the 
Judiciary Committee with the means to 
expedite the remaining facets of its in­
vestigation and makes its report to the 
full House of Representatives. 

But most important o,f all, for the vast 
majority of us who are presently unsure 
as to whether sufficient grounds exist 
to vote a bill of impeachment, today's 
resolution provides the House of Repre­
sentatives with an efficient and effective 
way to carry out its responsibilities man­
dated under article I, section II of the 
Constitution that-

The House of Representatives ... shall 
have the sole Power of Impeachment. 

By delegating to the Judiciary Com­
mittee the powers contained in this res­
olution, we will be providing that com­
mittee with the resources it needs to in­
form the whole House of the facts of this 
case. For, only then can each of us make 
an informed decision as to whether or 
not we should vote to send this case to 
trial before the U.S. Senate. If we are 
called upon to be grand jurors in this 
case, we should have all the information 
necessary to clear or to convict the Presi­
dent. For only in this way can we be fair 
to ourselves and more important, fair 
to the Nation we represent. 

Mr. TREEN. Mr. Speaker, I know that 
my vote against House Resolution 803 
runs the risk of misinterpretation, but I 
have never felt that to be a valid reason 
for determining how my vote should be 
cast. I have the duty and obligation 
always to vote in accordance with my 
conscience after careful consideration of 
all relevant factors. 

First, I want it clearly understood that 
I did not vote against the resolution be­
cause I wish to impede the investigation 
of the impeachment question by the 
House Judiciary Committee. I do not 
wish to hamper the committee in any 
way in making a full investigation of the 
impeachment question. 

I voted against House Resolution 803 
because, in my judgment, the resolution 
is defective and faulty in three primary 
respects. Since the House absolutely 
refused to permit the offering of any 
amendments to the resolution, I wanted 
to register my disapproval of the form of 
the resolution. I could do this only by 
voting against the resolution on final 
passage. 

The three deficiencies, which could 
have been taken care of by amendment, 
are: · 

First. The subpena power granted to 
the committee does not require that the 
evidence sought by the subpena be rele­
vant to the impeachment inquiry. Ele­
mentary justice requires that the in­
vestigation be limited to relevant evi­
dence, whether in the form of tapes, 
documents or other writings, or in the 
form of verbal testimony by witnesses. 

Second. There is no certain date set 
forth in the resolution by which the 
committee must conclude its investiga-

tion. If there is anything that the Amer­
ican public wants it is for this entire con­
troversy to be concluded at the earliest 
possible time. It is exceedingly damaging 
to this country to have the President of 
the United States under continual in­
vestigation. The House refused to con­
sider an amendment which would have 
instructed the committee to conclude this 
investigation by a certain date. A time 
limit would not have hampered the in­
vestigation because the House Judiciary 
Committee could have come back to the 
House and explained its reasons for not 
being able to conclude the investigation 
by that certain date, and, if those reasons 
had any validity whatsoever, there is no 
question but that the House would have 
extended the investigative and subpena 
power for an additional period of time. 
The importance of having a date certain 
is the disciplinary effect that it would 
have, that is, it would minimize the 
chances of the committee going off in 
multiple directions. A certain time limit 
would provide the incentive for getting 
on with the basic and central issues of 
the impeachment inquiry. 

Third. The minority on the committee, 
meaning the Republican side, does not 
have unfettered authority to issue sub­
penas. I believe that in these extraor­
dinary proceedings the right should be 
given to the minority side to issue sub­
penas. If only the majority side has the 
right to issue subpenas, the entire inquiry 
is open to attack as being unfair. It is 
vital that the American public have con­
fidence in the integrity and impartiality 
of this investigation. It is just as impor­
tant for those who support President 
Nixon to believe that the inquiry is fair 
as it is for those who oppose him. If the 
minority does not have the right to com­
pel witnesses to come before the commit­
tee, as does the majority, the entre pro­
ceedings are open to attack by the sup­
porters of President Nixon as being un-

. just and unfair. 
I made my decision on this vote in an 

impartial and objective manner. I asked 
myself hor.r I would feel if the person in­
volved were Lyndon Johnson, John F. 
Kennedy, or GEORGE McGOVERN. When I 
concluded in my heart that I would ac­
cord the same rights to any of these men 
were he President of the United States 
today, I decided I could certainly do no 
less for President Nixon. 

I was asked following my vote what 
would have happened if my side had pre­
vailed, that is, if the resolution had been 
voted down. The answer is quite simple: 
The House Judiciary Committee would 
have come back with a resolution which 
would have been fairer and which would 
have insured a greater degree of impar­
tiality in the proceedings. Then, under 
those circumstances, I would have voted 
for the resolution. 

Mr. BOLAND. Mr. Speaker, I rise 
in support of House Resolution 803, a 
resolution providing appropriate power 
to the Committee on the Judiciary to 
conduct an investigation of whether 
sufficient grounds exist to impeach 
Richard M. Nixon, President of the 
United States. 

I would like to note in passing that 
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the Committee on the Judiciary, which 
has the all-important task of deciding 
if grounds exist to present a bill of im­
peachment to the whole House, has 
voted without objection, to report this 
resolution to their fellow Members of 
the House. 

I find this an extremely significant 
circumstance, since it indicates to the 
American people that the Judiciary 
Committee has reached a unanimous. 
nonpartisan agreement among them­
selves as to how this so crucial investi­
gation is to proceed. 

This vote ought to dispel any further 
speculation that the committee's efforts 
have been or will be either in the na­
ture of a witch hunt or a rearguard 
coverup. I urge the House to endorse 
this resolution as resoundingly as did 
the members of the Committee on the 
Judiciary so as to provide proof positive 
that all Members are committed to a 
thorough, even handed and unquestion­
ably honest approach to this momen­
tous issue. 

I feel that such an expression of sup­
port is necessary because House Resolu­
tion 803 is intended to delegate to the 
Committee on the Judiciary the full ex­
tent of the powers of this House in an 
impeachment proceedings-both as to 
the persons and types of things that 
may be subpenaed and the methods for 
doing so. 

The power of subpena is lodged in the 
chairman and ranking minority mem­
ber of the committee acting jointly, or 
in either of them if the other declines, 
or in the entire committee. 

Under any of these possible groupings, 
the machinery is present to insure a 
fair and impartial use of the powers 
granted by this resolution. That actions 
taken pursuant to these powers would 
be bipartisan as well, goes without 
saying. 

Mr. Speaker, I feel very strongly that 
the historic inquiry upon this Congress­
through the agency of the Committee on 
the Judiciary-as embarked will be ao 
ultimate testing of our constitutional 
processes. Too much is at stake in this 
matter to allow considerations extra­
neous to the question at hand to inter­
vene or distort the committee's progress. 

I applaud the decision of the commit­
tee, c·ontained in the report that accom­
panies House Resolution 803, wherein 
the committee has voted not to place an 
arbitrary deadline for final action on its 
activities or recommendation concerning 
impeachment. 

It seems to me that the committee's 
investigation has to be completely un­
fettered and unimpaired by restraints 
other than justice and due process of law. 

If it were otherwise, I greatly fear that 
this subject, which has already produced 
so much divisiveness and vituperation in 
its wake, cannot even be laid to rest, one 
way or the other, by the vote of the 
House upon the final recommendation of 
the Committee on the Judiciary. 

Like the ghost in Hamlet, it will come 
back to haunt us-and in the end-what­
ever that be-may be the undoing of 
something this country desperately 
needs-trust in its political process and 
in those that are engaged in the opera­
tion of Government. 

Mr. Speaker, this resolution touches 
the keystone of any political system, the 
degree of faith that its citizens have in it. 
I believe that our system of law will 
never be the same as a result of our ac­
tions here today. I sincerely trust, how­
ever, that it will only be strengthened by 
what we decide, for a rejection of this 
resolution carries with it the seeds of an 
unhappy destiny for an America that we 
all know has such a great future. 

I urge the passage of House Resolu­
tion 803 because its fate at our hands will 
greatly determine not only the future of 
this impeachment investigation, but as 
important, the future of our constitu­
tional Government. 

That framework, with its three co­
equal and counter-balanced branches, is 
supported by a broad base, the people of 
this country. But, internal disease such 
as a crisis of confidence in Government 
might produce--can reduce any great 
and strong oak to a shell whose core has 
rotted through. 

It simply is not melodrama to say that 
we are being watched carefully by the 
American people as we conduct this im­
peachment investigation. 

A vote for House Resolution 803, can, I 
am confident, help reassure them that 
this Congress is committed to an honest 
and unequivocal stand on this issue. 

We in Congress need it as badly as 
does our country. 

GENERAL LEAVE 

Mr. RODINO. Mr. Speaker, I ask unani­
mous consent that all Members may have 
5 legislative days in which to revise and 
extend their remarks during considera­
tion of this resolution. 

The SPEAKER. Is there objection to 
the request of the gentleman from New 
Jersey? 

There was no objection. 
Mr. RODINO. Mr. Speaker, I move the 

previous question on the resolution. 
The SPEAKER. The question is on 

ordering the previous question. 
The question was taken; and the 

Speaker announced that the ayes ap­
peared to have it. 

Mr. McCLORY. Mr. Speaker, I ob­
ject to the vote on the ground that a 
quorum is not present and make the 
point of order that a quorum is not 
present. 

The SPEAKER. Evidently a quorum 
is not present. 

The Sergeant at Arms will notify ab­
sent Members. 

The vote was taken by electronic de­
vice, and there were-yeas 342, nays 70, 
not voting 17, as follows: 

Abdnor 
Abzug 
Adams 
Addabbo 
Alexander 
Anderson, 

Calif. 
Anderson, Dl. 
Andrews, N.C. 
Andrews, 

N.Dak. 
Annunzlo 
Arends 
Armstrong 
Ashley 
Asp in 
Badillo 
Barrett 

[Roll No. 20] 
YEAS-342 

Bell 
Bennett 
Bergland 
Bevill 
Biaggi 
Biester 
Bingham 
Blatnik 
Boggs 
Boland 
Bolling 
Bowen 
Brad em as 
Brasco 
Bray 
Breaux 
Breckinrldge 
Brooks 

Broomfield 
Brotzman 
Brown, Calif. 
Brown, Ohio 
Broyhill, N.C. 
Buchanan 
Burgener 
Burke, Calif. 
Burke, Fla. 
Burke, Mass. 
Burleson, Tex. 
Burlison, Mo. 
Burton 
Byron 
Camp 
Carey, N.Y. 
Carney, Ohio 
Casey, Tex. 

Cederberg Hicks Randall 
Chamberlain Hillis Rangel 
Chappell Hinshaw Rarick 
Chisholm Holifield Rees 
Clancy Hol tzma.n Regula 
Clark Horton Reid 
Clawson, Del Hosmer Reuss 
Clay Howard Rhodes 
Cleveland Hudnut Riegle 
Cohen Hungate Rinaldo 
Collier Hunt Roberts 
Collins, Dl. Hutchinson Rodino 
Conable Jarman Roe 
Conlan Johnson, Calif. Rogers 
Conte Johnson, Colo. Roncalio, Wyo. 
Conyers Johnson, Pa. Roncallo, N.Y. 
Corman Jones, N.C. Rooney, Pa. 
Cotter Jones, Okla.. Rose 
Cronin Jones, Tenn. Rosenthal 
Culver Jordan Rostenkowski 
Daniel, Dan Karth Roush 
Daniels, Kastenmeier Roybal 

Dominick v. Kazen Runnels 
Danielson Kemp Ruppe 
Davis, Ga. King Ryan 
Davis, S.C. Kluczynski StGermain 
Davis, Wis. Koch Sandman 
de la Garza. Kyros Sarasin 
Delaney Landrum Sarbanes 
Dellenba.ck Latta. Satterfield 
Dellums Leggett Scherle 
Denholm Lehman Schneebeli 
Dent Lent Schroeder 
Devine Litton Seiberling 
Dickinson Long, La. Shipley 
Diggs Long, Md. Shriver 
Dingell Lujan Sikes 
Donohue McCollister Sisk 
Darn McCormack Slack 
Downing McDade Smith, Iowa. 
Dulski McEwen Smith, N.Y. 
duPont McFall Stanton, 
Eckhardt McKay J . Wllliam 
Edwards, Ala. McKinney Stanton, 
Edwards, Calif. Macdonald James V. 
Eilberg Madden Stark 
Erlenborn Madigan Steed 
Eshleman Mahon Steele 
Evans, Colo. Mailliard Steiger, Wis. 
Evins, Tenn. Malla.ry Stephens 
Fa.scell Mann Stokes 
Findley Maraziti Stratton 
Fish Martin, Nebr. Stubblefield 
Fisher Mathis, Ga. Stuckey 
Flood Matsunaga Stuctds 
Flowers Mayne Sullivan 
Flynt Mazzoli Symington 
Foley Meeds Talcott 
Ford Melcher Taylor, Mo. 
Forsythe Metcalfe Taylor, N.C. 
Fountain Mezvinsky Teague 
Fraser Michel Thompson, N.J. 
Frelinghuysen Milford Thomson, Wis. 
Frey Minish Thone 
Fulton Mink Thornton 
Fuqua Minshall, Ohio Tiernan 
Gaydos Mitchell, Md. Towell, Nev. 
Gett ys Mitchell, N.Y. Udall 
Giaimo Moakley Ullman 
Gibbons Mollohan Van Deerlin 
Gilman Montgomery Va.nik 
Ginn Moorhead, Pa. Vigorito 
Goldwater Morgan Waggonner 
Gonzalez Mosher Waldie 
Goodling Moss Walsh 
Grasso Murphy, Ill. Ware 
Gray Murphy, N.Y. Whalen 
Green, Oreg. Natcher White 
Green, Pa. Nedzi Whitten 
Griffiths Nichols W1dna.ll 
Grover Nix Williams 
Gude Obey Wilson, Bob 
Gunter O'Hara Wilson, 
Guyer O'Neill Charles H., 
Hamilton Owens Calif. 
Hanley Patman Wilson, 
Hanna. Patten Charles, Tex. 
Hansen, Idaho Pepper W1nn 
Hansen, Wash. Perkins Wolff 
Harrington Pettis Wright 
Hastings Peyser Wyatt 
Hawkins Pickle Wyman 
Hays Pike Yates 
Hebert Poage Yatron 
Heckler, Mass. Podell Young, Ga. 
Hechler, W.Va. Preyer Young, Tex. 
Heinz Price, Dl. Zablocki' 
Helstoski Pritchard Zwa.ch 
Henderson Railsback 

Archer 
Ashbrook 
Bafalls 
Baker 
Bauman 

NAYS-70 
Beard 
Blackburn 
Brinkley 
Brown, Mich. 
Butler 

Carter 
Cochran 
Collins, Tex. 
crane 



February 6, 1974 CONGRESSIONAL RECORD-HOUSE 2363 
Daniel, Robert 

w.,Jr. 
Dennis 
Derwin ski 
Drinan 
Duncan 
Esch 
Frenzel 
Froehlich 
Gross 
Hammer-

schmidt 
Hanrahan 
Hogan 
Holt 
Huber 
!chord 
Ketchum 
Kuykendall 
Lott 

McClory 
McCloskey 
Martin, N.C. 
Miller 
Mizell 
Moorhead, 

Calif. 
Myers 
Nelsen 
O'Brien 
Parris 
Powell, Ohio 
Price, Tex. 
Quie 
Quillen 
Robinson, Va. 
Robison, N.Y. 
Rousselot 
Ruth 
Sebelius 

Shuster 
Snyder 
Spence 
Steelman 
Steiger, Ariz. 
Symms 
Treen 
vanderJagt 
Veysey 
Wampler 
Whitehurst 
Wiggins 
Wydler 
Wylie 
Young, Alaska 
Young, Fla. 
Young, Ill. 
Young, S.C. 
Zion 

NOT VOTING-17 
Broyhill, Va. Harsha Passman 
Clausen, Jones, Ala. Rooney, N.Y. 

Don H. Landgrebe Roy 
Coughlin McSpadden Shoup 
Gubser Mathias, Calif. Skubitz 
Haley Mills Staggers 

So the previous question was ordered. 
The Clerk announced the following 

pairs: 
Mr. Staggers with Mr. Gubser. 
Mr. Rooney of New York with Mathias of 

California. 
Mr. Passman with Mr. Don H. Clausen. 
Mr. Roy with Mr. Landgrebe. 
Mr. Haley with Mr. Shoup. 
Mr. Jones of Alabama with Mr. Broyhill 

of Virginia. 
Mr. McSpadden with Mr. Skubitz. 
Mr. Mills with Mr. Harsha. 

The result of the vote was announced 
as above recorded. 

The SPEAKER. The question is on the 
resolution. 

Mr. RODINO. Mr. Speaker, on that I 
demand a recorded vote. 

A recorded vote was ordered. 
RECORDED VOTE 

The vote was taken by electronic de­
vice, and there were-ayes 410, noes 4, 
not voting 15, as follows: 

[Roll No. 21] 
AYEs-410 

Abdnor Brinkley 
Abzug Brooks 
Adams Broomfield 
Addabbo Brotzman 
Alexander Brown, Calif. 
Anderson, Brown, Mich. 

Calif. Brown, Ohio 
Anderson, Ill. BroyhUl, N.C. 
Andrews, N.C. Buchanan 
Andrews, Burgener 

N. Da.k. Burke, Calif. 
Annunzio Burke, Fla. 
Archer Burke, Mass. 
Arends Burleson, Tex. 
Armstrong Burlison, Mo. 
Ashbrook Burton 
Ashley Butler 
Aspin Byron 
Badillo Camp 
Bafalis Carey, N.Y. 
Baker carney, Ohio 
Barrett Carter 
Bauman Casey, Tex. 
Beard Cederberg 
Bell Chamberlain 
Bennett Chappell 
Bergland Chisholm 
Bevill Clancy 
Biaggl Clark 
Btester Clawson, Del 
Bingham Clay 
Blatnik Cleveland 
Boggs Cochran 
Boland Cohen 
Bolling Colller 
Bowen Collins, Ill. 
Bradema.s Collins, Tex. 
Brasco Conable 
Bray Conlan 
Breaux Conte 
Breckinridge Conyers 

CXX--150-Part 2 

Corman 
Cotter 
Coughlin 
Crane 
Cronin 
Culver 
Daniel, Dan 
Daniel, Robert 

w.,Jr. 
Daniels, 

Dominick V. 
Danielson 
Davis, Ga. 
Davis, S.C. 
Davis, Wis. 
dela Garza 
Delaney 
Dell en back 
Dellums 
Denholm 
Dennis 
Dent 
Derwinski 
Devine 
Dickinson 
Diggs 
Ding ell 
Donohue 
Dorn 
Downing 
Drinan 
Dulski 
Duncan 
duPont 
Eckhardt 
Edwards, Ala. 
Edwards, Calif. 
Ell berg 
Erlenborn 
Esch 
Eshleman 

Evans, Colo. Lott Roush 
Evins, Tenn. Lujan Rousselot 
Fascell McClory Roybal 
Findley McCloskey Runnels 
Fish McCollister Ruth 
Fisher McCormack Ryan 
Flood McDade St Germain 
Flowers McEwen Sandman 
Flynt McFall Sarasin 
Foley McKay Sarbanes 
Ford McKinney Satterfield 
Forsythe :Macdonald Scherle 
Fountain Madden Schneebeli 
Fraser Madigan Schroeder 
Frelinghuysen Mahon Sebelius 
Frenzel Mailliard Seiberling 
Frey Mallary Shipley 
Froehlich Mann Shoup 
Fulton Maraziti Shriver 
Fuqua Martin, Nebr. Shuster 
Gaydos Martin, N.C. Sikes 
Giaimo Mathis, Ga. Sisk 
Gibbons Matsunaga Slack 
Gilman Mayne Smith, Iowa 
Ginn Mazzoli Smith, N.Y. 
Goldwater Meeds Snyder 
Gonzalez Melcher Staggers 
Goodling Metcalfe Stanton, 
Grasso Mezvinsky J. Willlam 
Gray Michel Stanton, 
Green, Oreg. Milford James V. 
Green, Pa. Miller Stark 
Griffiths Minish Steed 
Gross Mink Steele 
Grover Minshall, Ohio Steelman 
Gude Mitchell, Md. Steiger, Ariz. 
Gunter Mitchell, N.Y. Steiger, Wis. 
Guyer Mizell Stephens 
Hamilton Moakley Stokes 
Hammer- Mollohan Stratton 

schmidt Montgomery Stubblefield 
Hanley Moorhead, Pa. Stuckey 
Hanna Morgan Studds 
Hanrahan Mosher Sullivan 
Hansen, Idaho Moss Symington 
Hansen, Wash. Murphy, Ill. Symms 
Harrington Murphy, N.Y. Talcott 
Harsha Myers Taylor, Mo. 
Hastings Natcher Taylor, N.C. 
Hawkins Nedzi Teague 
Hays Nelsen Thompson, N.J. 
Hebert Nichols Thomson, Wis. 
Hechler, W. Va. Nix Thone 
Heckler, Mass. Obey Thornton 
Heinz O'Brien Tiernan 
Helstoski O'Hara Towell, Nev. 
Henderson O'Neill Udall 
Hicks Owens ffilman 
Hillis Parris Van Deerlin 
Hinshaw Patman Vander Jagt 
Hogan Patten Vanik 
Holifield Pepper Veysey 
Holt Perkins Vigorito 
Holtzman Pettis Waggonner 
Horton Peyser Waldie 
Hosmer Pickle Walsh 
Howard Pike Wampler 
Huber Poage Ware 
Hudnut Podell Whalen 
Hungate Powell, Ohio White 
Hunt Preyer Whitehurst 
Hutchinson Price, Ill. Whitten 
Ichord Price, Tex. Widnall 
Jarman Pritchard Wiggins 
Johnson, Calif. Quie Williams 
Johnson, Colo. Quillen Wilson, Bob 
Johnson, Pa. Railsback Wilson, 
Jones, N.C. Randall Charles H., 
Jones, Okla. Rangel Calif. 
Jones, Tenn. Rarick Wilson, 
Jordan Rees Charles, Tex. 
Karth Regula Winn 
Kastenmeier Reid Wolff 
Kazen Reuss Wright 
Kemp Rhodes Wyatt 
Ketchum Riegle Wydler 
King Rinaldo Wylie 
Kluczynski Roberts Wyman 
Koch Robinson, Va. Yates 
Kuykendall Robison, N.Y. Yatron 
Kyros Rodino Young, Alaska 
Landrum Roe Young, Fla. 
Latta Rogers Young, Ga. 
Leggett Roncalio, Wyo. Young, Ill. 
Lehman Roncallo, N.Y. Young, S.C. 
Lent Rooney, Pa. Young, Tex. 
Litton Rose Zablocki 
Long, La. Rosenthal Zion 
Long, Md. Rostenkowski Zwach 

Blackburn 
Landgrebe 

NOE8-4 
Moorhead, 

Calif. 
Treen 

NOT VOTING-15 
Broyhlll, Va. Jones, Ala. Roy 
Clausen, McSpadden Ruppe 

Don H. Mathias, Calif. Skubitz 
Gettys Mllls Spence 
Gubser Passman 
Haley Rooney, N.Y. 

So the resolution was agreed to. 
The Clerk announced the following 

pairs: 
Mr. Rooney of New York with Mr. Gettys. 
Mr. Haley with Mr. Gubser. 
Mr. Passman with Mr. Ruppe. 
Mr. Roy and Mr. Skubitz. 
Mr. Jones of Alabama with Mr. Spence. 
Mr. McSpadden with Mr. Don. H. Clausen. 
Mr. Mills with Mr. Broyhill of Virginia. 

The vote was announced as above re-
corded. 

A motion to reconsider was laid on the 
table. 

PERSONAL EXPLANATION 
Mr. RUPPE. Mr. Speaker, after voting 

on the previous question, it was neces­
sary for me to return to my office to keep 
an appointment on a matter of import­
ance to my district. The vote on the 
passage of House Resolution 803 followed 
immediately, and I was unable to return 
from my office in time to be recorded on 
that rollcall-rollcall No. 20. Had I been 
here I would have voted "aye." 

Mr. Speaker, I ask unanimous consent 
that my remarks appear following the 
vote on House Resolution 803. 

The SPEAKER. Is there objection to 
the request of the gentleman from 
Michigan? 

There was no objection. 

APPOINTMENT AS MEMBERS OF 
BOARD OF VISITORS TO U.S. 
COAST GUARD ACADEMY 
The SPEAKER. Pursuant to the pro­

visions of 14 United States Code 194(a), 
the Chair appoints as members of the 
Board of Visitors to the U.S. Coast 
Guard Academy the following Members 
on the part of the House: Mr. TIERNAN, 
of Rhode Island; and Mr. STEELE, of Con• 
necticut. 

APPOINTMENT AS MEMBERS OF 
BOARD OF VISITORS TO U.S. 
MERCHANT MARINE ACADEMY 
The SPEAKER. Pursuant to the pro-

visions of 46 United States Code 1126c, 
the Chair appoints as members of the 
Board of Visitors to the U.S. Merchant 
Marine Academy the following Members 
on the part of the House: Mr. WoLFF, of 
New York, and Mr. WYDLER, of New York. 

HEALTH CARE-MESSAGE FROM 
THE PRESIDENT OF THE UNITED 
STATES (H. DOC. 93-211) 
The SPEAKER laid before the House 

the following message from the Presi­
dent of the United States; which was 
read and referred to the Committee of 
the Whole House on the State of the 
Union and ordered to be printed: 
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To the Congress of the United States: 

One of the most cherished goals of our 
democracy is to assure every American 
an equal opportunity to lead a full and 
productive life. 

In the last quarter century, we have 
made remarkable progress toward that 
goal, opening the doors to millions of our 
fellow countrymen who were seeking 
equal opportunities in education, jobs 
and voting. 

Now it is time that we move forward 
again in still another critical area: health 
care. 

Without adequate health care, no one 
can make full use of his or her talents 
and opportunities. It is thus just as im­
portant that economic, racial and social 
barriers not stand in the way of good 
health care as it is to eliminate those 
barriers to a good �e�d�u�c�~�t�i�o�n� and a good 
job. 

Three years ago, I proposed a major 
health insurance program to the Con­
gress, seeking to guarantee adequate 
financing of health care on a nationwide 
basis. That proposal generated wide­
spread discussion and useful debate. But 
no legislation reached my desk. 

Today the need is even more pressing 
because of the higher costs of medical 
care. Efforts to control medical costs un­
der the New Economic Policy have been 
met with encouraging success, sharply 
reducing the rate of inflation for health 
care. Nevertheless, the overall cost of 
health care has still risen by more than 
20 percent in the last two and one-half 
years, so that more and more Americans 
face staggering bills when they receive 
medical help today: 

-Across the Nation, the average cost 
of a day of hospital care now ex­
ceeds $110. 

-The average cost of delivering a baby 
and providing postnatal care ap­
proaches $1,000. 

-The average cost of health care for 
terminal cancer now exceeds $20,-
000. 

For the average family, it is clear that 
without adequate insurance, even normal 
care can be a financial burden while a 
catastrophic illness can mean cata­
strophic debt. 

Beyond the question of the prices of 
health care, our present system of health 
care insurance suffers from two major 
flaws: 

First, even though more Americans 
carry health insurance than ever be­
fore, the 25 million Americans who re­
main uninsured often need it the most 
and are most unlikely to obtain it. They 
include many who work in seasonal or 
transient occupations, high-risk cases, 
and those who are ineligible for Medicaid 
despite low incomes. 

Second, those Americans who do carry 
health insurance often lack coverage 
which is balanced, comprehensive and 
fully protective: 

-Forty percent of those who are in­
sured are not covered for visits to 
physicians on an out-patient basis, a 
gap that creates powerful incentives 
toward high-cost care in hospitals; 

-Few people have the option of se­
lecting care through prepaid ar-

rangements offered by Health Main­
tenance Organizations so the system 
at large does not benefit from the 
free choice and creative competition 
this would offer. 

-Very few private policies cover pre­
ventive services; 

-Most health plans do not contain 
built-in incentives to reduce waste 
and inefficiency. The extra costs of 
wasteful practices are passed on, of 
course, to consumers; and 

-Fewer than half of our citizens under 
65-and almost none over 65-have 
major medical coverage which pays 
for the cost of catastrophic illnesa. 

These gaps in health protection can 
have tragic consequences. They can cause 
people to delay seeking medical attention 
until it is too late. Then a medical crisis 
ensues, followed by huge medical bills­
or worse. Delays in treatment can end in 
death or lifelong disability. 

COMPREHENSIVE HEALTH INSURANCE PLAN 
(CHIP) 

Early last year, I directed the Secretary 
of Health, Education, and Welfare to pre­
pare a new and improved plan for com­
prehensive health insurance. That plan, 
as I indicated in my state of the Union 
message, has been developed and I am 
presenting it to the Congress today. I 
urge its enactment as soon as possible. 

The plan is organized around seven 
principles : 

First, it offers every American an op­
portunity to obtain a balanced, compre­
hensive range of health insurance bene­
fits; 

Second, it will cost no American more 
than he can afford to pay; 

Third, it builds on the strength and 
diversity of our existing public and pri­
vate systems of health financing and 
harmonizes them into an overall system; 

Fourth, it uses public funds only where 
needed and requires no new Federal 
taxes; 

Fifth, it would maintain freedom of 
choice by patients and ensure that doc­
tors work for their patient, not for the 
Federal Government; 

Sixth, it encourages more effective use 
of our health care resources; 

And finally, it is organized so that all 
parties would have a direct stake in 
making the system work-consumer, 
provider, insurer, State governments and 
the Federal Government. 

BROAD AND BALANCED PROTECTION FOR ALL 
AMERICANS 

Upon adoption of appropriate Federal 
and State legislation, the Comprehensive 
Health Insurance Plan would offer to 
every American the same broad and 
balanced health protection through one 
of three major programs: 

-Employee Health Insurance, cover­
ing most Americans and offered at 
their place of employment, with the 
cost to be shared by the employer 
and employee on a basis which would 
prevent excessive burdens on either; 

-Assisted Health Insurance, covering 
low-income persons, and persons 
who would be ineligible for the other 
two programs, with Federal and 
State governments paying those 

costs beyond the means of the in­
dividual who is insured; and, 

-An improved Medicare Plan, cover­
ing those 65 and over and offered 
through a Medicare system that is 
modified to include additional, 
needed benefits. 

One of these three plans would be· 
available to every American, but for 
everyone, participation in the program 
would be voluntary. 

The benefits offered by the three plans 
would be identical .for all Americans, re­
gardless of age or income. Benefits would 
be provided for: 

-hospital care; 
-physicians' care in and out of the 

hospitals; 
-prescription and life-saving drugs; 
-laboratory tests and X-rays; 
-medical devices; 
-ambulance services; and, 
-other ancillary health care. 
There would be no exclusions of cov­

erage based on the nature of the illness. 
For example, a person with heart disease 
would qualify for benefits as would a per­
son with kidney disease. 

In addition, CHIP would cover treat­
ment for mental illness, alcoholism, and 
drug addiction, whether that treatment 
were provided in hospitals and physi­
cians' offices or in community based 
settings. 

Certain nursing home services and 
other convalescent services would also be 
covered. For example, home health serv­
ices would be covered so that long and 
costly stays in nursing homes could be 
averted where possible. 

The health needs of children would 
come in for special attention, since many 
conditions, if detected in childhood, can 
be prevented from causing lifelong dis­
ability and learning handicaps. Included 
in these services for children would be: 

-preventive care up to age six; 
-eye examinations; 
-hearing examinations; and, 
-regular dental care up to age 13. 
Under the Comprehensive Health In­

surance Plan, a doctor's decisions could 
be based on the health care needs of his 
patients, not on health insurance cover­
age. This difference is essential for qual­
ity care. 

Every American participating in the 
program would be insured for cata­
strophic illnesses that can eat away sav­
ings and plunge individuals and families 
into hopeless debt for years. No family 
would ever have annual out-of-pocket 
expenses for covered health services in 
excess of $1,500, and low-income families 
would face substantially smaller 
expenses. 

As part of this program, every Ameri­
can who participates in the program 
would receive a Healthcard when the 
plan goes into effect in his State. This 
card, similar to a credit card, would be 
honored by hospitals, nursing homes, 
emergency rooms, doctors, and clinics 
across the country. This card could also 
be used to identify information on blood 
type and sensitivity to particular drugs­
informatio:a which might be important 1n 
an emergency. 
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Bills for the services paid for with the 

Healthcard would be sent to the insur­
ance carrier who would reimburse the 
provider of the care for covered services, 
then bill the patient for his share, if any. 

The entire program would become ef­
fective in 1976, assuming that the plan 
is promptly enacted by the Congress. 
HOW EMPLOYEE HEALTH INSURANCE WOULD 

WORK 

Every employer would be required to 
offer all full-time employees the Com­
prehensive Health Insurance Plan. Ad­
ditional benefits could then be added by 
mutual agreement. The insurance plan 
would be jointly financed, with em­
ployers paying 65·percent of the premium 
for the first 3 years of the plan, and 
75 percent thereafter. Employees would 
pay the balance of the premiums. Tem­
porary Federal subsidies would be used 
to ease the initial burden on employers 
who face significant cost increases. 

IndiViduals covered by the plan would 
pay the first $150 in annual medical ex­
penses. A separate $50 deductible provi­
sion would apply for out-patient drugs. 
There would be a maximum of three 
medical deductibles per family. 

After satisfying this deductible limit, 
an enrollee would then pay for 25 per­
cent of additional bills. However, $1,500 
per year would be the absolute dollar 
limit on any family's medical expenses 
for covered services in any one year. 
HOW ASSISTED HEALTH INSURANCE WOULD WORK 

The program of Assisted Health Insur­
ance is designed to cover everyone not 
offered coverage under Employee Health 
Insurance or Medicare, including the un­
employed, the disabled, the self -em­
played, and those with low incomes. In 
addition, persons with higher incomes 
could also obtain Assisted Health Insur­
ance if they cannot otherwise get cov­
erage at reasonable rates. Included in 
this latter group might be persons whose 
health status or type of work puts them 
in high-risk insurance categories. 

Assisted Health Insurance would thus 
fill many of the gaps in our present 
health insurance system and would en­
sure that for the first time in our Na­
tion's history, all Americans would have 
financial access to health protection re­
gardless of income or circumstances. 

A principal feature of Assisted Health 
Insurance is that it relates premiums and 
out-of-pocket expenses to the income of 
the person or family enrolled. Working 
families with incomes of up to $5,000, for 
instance, would pay no premiums at all. 
Deductibles, co-insurance, and maximum 
liability would all be pegged to income 
levels. 

Assisted Health Insurance would re­
place State-run Medicaid for most serv­
ices. Unlike Medicaid, where benefits vary 
in each State, this plan would establish 
uniform benefit and eligibility standards 
for all low-income persons. It would 
also eliminate artificial barriers to en­
rollment or access to health care. 

As an interim measure, the Medicaid 
program would be continued to meet cer­
tain needs, primarily long-term institu­
tional care. I do not consider our current 
approach to long-term care desirable be-

cause it can lead to overemphasis on in­
stitutional as opposed to home care. The 
Secretary of Health, Education, and Wel­
fare has undertaken a thorough study of 
the appropriate institutional services 
which should be included in health in­
surance and other programs and will 
report his findings to me. 

IMPROVING MEDICARE 

The Medicare program now provides 
medical protection for over 23 million 
older Americans. Medicare, however, 
does not cover outpatient drugs, nor 
does it limit total out-of-pocket costs. It 
is still possible for an elderly person to 
be financially devastated by a lengthy 
illness even with Medicare coverage. 

I therefore propose that Medicare's 
benefits be improved so that Medicare 
would provide the same benefits offered 
to other Americans under Employee 
Health Insurance and Assisted Health 
Insurance. 

Any person 65 or over, eligible to re­
ceive Medicare payments, would ordi­
narily, under my modified Medicare 
plan, pay the first $100 for care received 
during a year, and the first $50 toward 
outpatient drugs. He or she would also 
pay 20 percent of any bills above the de­
ductible limit. But in no case would any 
Medicare beneficiary have to pay more 
than $750 in out-of-pocket costs. The 
premiums and cost sharing for those 
with low incomes would be reduced, with 
public funds making up the difference. 

The current program of Medicare for 
the disabled would be replaced. Those 
now in the Medicare for the disabled 
plan would be eligible for Assisted 
Health Insurance, which would provide 
better coverage for those with high 
medical costs and low incomes. 

Premiums for most people under the 
new Medicare program would be roughly 
equal to that which is now payable under 
Part B of Medicare-the Supplementary 
Medical Insurance program. 
COSTS OF COMPREHENSIVE HEALTH INSURANCE 

When fully effective, the total new costs 
of CHIP to the Federal and State gov­
ernments would be about $6.9 billion 
with an additional small amount for 
transitional assistance for small and low 
wage employers: 

-The Federal Government would add 
about $5.9 billion over the cost of 
continuing existing programs to fi­
nance health care for low-income or 
high risk persons. 

--State governments would add about 
$1.0 billion over existing Medicaid 
spending for the same purpose, 
though these added costs would be 
largely, if not wholly offset by re­
duced State and local budgets for 
direct provision of services. 

-The Federal Government would pro­
vide assistance to small and low 
wage employers which would initial­
ly cost about $450 million but be 
phased out over five years. 

For the average American family, 
what all of these figures reduce to is 
simply this: 

-The national average family cost for 
health insurance premiums each 
year under Employee Health Insur-

ance would be about $150; the em­
ployer would pay approximately 
$450 for each employee who partici­
pates in the plan. 

-Additional family costs for medical 
care would vary according to need 
and use, but in no case would a fam­
ily have to pay more than $1,500 in 
any one year for covered services. 

-No additional taxes would be needed 
to pay for the cost of CHIP. The 
Federal funds needed to pay for this 
plan could all be drawn from rev­
enues that would be generated by 
the present tax structure. I am op­
posed to any comprehensive health 
plan which requires new taxes. 

MAKING THE HEALTH CARE SYSTEM WORK BETTER 

Any program to finance health care 
for the Nation must take close account of 
two critical and related problems--cost 
and quality. 

When Medicare and Medicaid went 
into effect, medical prices jumped almost 
twice as fast as living costs in general in 
the next 5 years. These programs in­
creased demand without increasing sup­
ply proportionately and higher costs re­
sulted. 

This escalation of medical prices must 
not recur when the Comprehensive 
Health Insurance Plan goes into effect. 
One way to prevent an escalation is to 
increase the supply of physicans, which is 
now taking place at a rapid rate. Since 
1965, the number of first-year enroll­
ments in medical schools has increased 55 
percent. By 1980, the Nation should 
have over 440,000 physicians, or roughly 
one-third more than today. We are also 
taking steps to train persons in allied 
health occupations, who can extend the 
services of the physician. 

With these and other efforts already 
nnderway, the Nation's health manpower 
supply will be able to meet the addi­
tional demands that will be placed on 
it. 

Other measures have also been taken 
to contain medical prices. Under the New 
Economic Policy, hospital cost increases 
have been cut almost in half from their 
post-Medicare highs, and the rate of 
increase in physician fees has slowed sub­
stantally. It is extremely important 
that these successes be continued as we 
move toward our goal of comprehensive 
health insurance protection for all Amer­
icans. I will, therefore, recommend to the 
Congress that the Cost of Living Council's 
authority to control medical care costs be 
extended. 

To contain medical costs effectively 
over the long haul, however, basic re­
forms in the financing and delivery of 
care are also needed. We need a system 
with built-in incentives that operates 
more efficiently and reduces the losses 
from waste and duplication of effort. 
Everyone pays for this inefficiency 
through their health premiums and med-
ical bills. . 

The measure I am recommending to­
day therefore contains a number of pro­
posals designed to contain costs, improve 
the efficiency of the system and assure 
quality health care. These proposals in­
clude: 
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1. HEALTH MAINTENANCE ORGANIZATIONS 

(HMO'S) 

On December 29, 1973, I signed into 
law legislation designed to stimulate, 
through Federal aid, the establishment 
of prepaid comprehensive care organiza­
tions. HMO's have proved an effective 
means for delivering health care and the 
CHIP plan requires that they be offered 
as an option for the individual and the 
family as soon as they become available. 
This would encourage more freedom of 
choice for both patients and providers, 
while fostering diversity in our medical 
care delivery system. 

2. PROFESSIONAL STANDARDS REVIEW 
ORGANIZATIONS (PSRO,S) 

I also contemplate in my proposal a 
provision that would place health serv­
ices provided under CHIP under the re­
view of Professional Standards Review 
Organizations. These PSRO's would be 
charged with maintaining high stand­
ards of care and reducing needless hos­
pitalization. Operated by groups of 
private physicians, professional review 
organizations can do much to ensure 
quality care while helping to bring about 
significant savings in health costs. 

3, MORE BALANCED GROWTH IN HEALTH 
FACILITIES 

Another provision of this legislation 
would call on the States to review build­
ing plans for hospitals, nursing .homes 
and other health facilities. Existing 
health insurance has overemphasized the 
placement of patients in hospitals and 
nursing homes. Under this artificial 
stimulus, institutions have felt impelled 
to keep adding bed space. This has pro­
duced a growth of almost 75 percent in 
the number of hospital beds in the last 
20 years, so that now we have a sur­
plus of beds in many places and a poor 
mix of facilities in others. Under the leg­
islation I am submitting, States can be­
gin remedying this costly imbalance. 

4. STATE ROLE 

Another important provision of this 
legislation calls on the States to review 
the operation of health insurance car­
riers within their jurisdiction. The States 
would approve specific plans, oversee 
rates, ensure adequate disclosure, require 
an annual audit and take other appro­
-priate measures. For health care pro-
-viders, the States would assure fair re-
imbursement for physician services, 
drugs and institutional services, includ­
ing a prospective reimbursP.ment system 
for hospitals. 

A number of States have shown that 
an effective job can be done in contain­
ing costs. Under my proposal all States 
would have an incentive to do the same. 
Only with effective cost control measures 
can States ensure that the citizens re­
ceive the increased health care they need 
and at rates they can afford. Failure on 
the part of States to enact the necessary 
authorities would prevent them from 
receiving any Federal support of their 
State-administered health assistance 
plan. 

MAINTAINING 'A PRIVATE ENTERPRISE 
APPROACH 

My proposed plan differs sharply with 
several of the other health insurance 
plans which have been prominently dis-

cussed. The primary difference is t:.hat 
my proposal would rely extensively on 
private insurers. 

Any insurance company which could 
offer tbose benefits would be a poten­
tial supplier. Because private employ­
ers would have to provide certain basic 
benefits to their employees, they would 
have an incentive to seek out the best 
insurance company proposals and in­
surance companies would have an incen­
tive to offer their plans at the lowest 
possible prices. If, on the other hand, 
the Government were to act as the in­
surer, there would be no competition 
and little incentive to hold down costs. 

There is a huge reservoir of talent 
and skill in administering and �d�~�s�i�g�n�­
ing health plans within the private sec­
tor. That pool of talent should be put to 
work. 

It is also important to understand 
that the CHIP plan preserves basic free­
doms for both the patient and doctor. 
The patient would continue to have a 
freedom of choice between doctors. The 
doctors would continue to work for their 
patients, not the Federal Government. 
By contrast, some of the national health 
plans that have been proposed in the 
Congress would place the entire health 
system under t'he heavy hand of the 
Federal Government, would add consid­
erably to our tax burdens, and would 
threaten to destroy the entire system 
of medical care that has been so care­
fully built in America. 

I firmly believe we should capitalize 
on the skills and facilities already 1n 
place, not replace them and start from 
scratch with a huge Federal bureaucracy 
to add to the ones we already have. 
COMPREHENSIVE HEALTH INSURANCE PLAN-A 

PARTNERSEITP EFFORT 

No program will work unless people 
want it to work. Everyone must have a 
stake in the process. 

This comprehensive health insurance 
plan has been designed so that everyone 
involved would have both a stake in mak­
ing it work and a role to play in the 
process-consumer, provider, health in­
surance carrier, the States and the Fed­
eral Government. It is a partnership pro­
gram in every sense. 

By sharing costs, consumers would 
have a direct economic stake in choosint 
and using their community's health 1 e­
sources wisely and prudently. They would 
be assisted by requirements that physi­
cians and other providers of care make 
available to patients full information on 
fees, hours of operation and other mat­
ters affecting the qualifications of pro­
viders. But they would not have to go 
it alone either: doctors, hospitals and 
other providers of care would also have 
a direct stake in making the Comprehen­
sive Health Insurance Plan work. This 
program has been designed to relieve 
them of much of the red tape, confusion 
and delays in reimbursement that plague 
them under the bewildering assortment 
of public and private financing systems 
that now exist. Health cards would re­
lieve them of troublesome bookkeeping. 
Hospitals could be hospitals, not bill col­
lecting agencies. 

CONCLUSION 

Comprehensive health insurance is an 
idea whose time has come in America. 

There has long been a need to assure 
every American financial access to high 
quality health care. As medical costs go 
up, that need grows more pressing. 

Now, for the first time, we have not 
just the need but the will to get this 
job done. There is widespread support in 
the Congress and in the Nation for some 
form of comprehensive health insurance. 

Surely if we have the will, 1974 should 
also be the year that we find the way. 

The plan that I am proposing today 
is, I believe, the very best way. Improve­
ments can be made in it, of course, and 
the Administration stands ready to work 
with the Congress, the medical profes­
sion, and others in making those changes. 

But let us not be led to an extreme 
program that would place the entire 
health care system under the dominion 
of social planners in Washington. 

Let us continue to have doctors who 
work for their patients, not for the Fed­
eral Government. Let us build upon the 
strengths of the medical system we have 
now, not destroy it. 

Indeed, let us act sensibly. And let us 
act now-in 1974-to assure all Amer­
icans financial access to high quality 
medical care. 

RICHARD NIXON. 
THE WHITE HOUSE, February 6,1974. 

ANNUAL REPORT OF THE CORPORA­
TION FOR PUBLIC BROADCAST­
ING-MESSAGE FROM THE PRESI­
DENT OF THE UNITED STATES 
The SPEAKER laid before the House 

the following message from the President 
of the United States; which was read 
and, together with the accompanying 
papers, referred to the Committee on 
Interstate and Foreign Commerce: 
To the Ccmgress of the United States: 

In accordance with section 201<9) of 
the Public Broadcasting Act of 1967, as 
amended, I hereby transmit the annual 
report of the Corporation for Public 
Broadcasting covering fiscal year 1973. 

RICHARD NIXON. 
THE WHITE HOUSE, February 6, 1974 

FEDERAL RULES OF EVIDENCE 
Mr. HUNGATE. Mr. Speaker, I move 

that the House resolve itself into the 
Committee of the Whole House on the 
State of the Union for the further con­
sideration of the bill <H.R. 5463) to es­
tablish rules of evidence for certain 
courts and proceedings. 

The SPEAKER. The question is on the 
motion offered by the gentleman from 
Missouri (Mr. HUNGATE). 

The motion was agreed to. 
IN THE COMMITTEE OF THE WHOLE 

Accordingly, the House resolved itself 
into the Committee of the Whole House 
on the State of the Union for the further 
consideration of the bill <H.R. 5463), 
with Mr. STEED of Oklahoma in the chair. 

The Clerk read the title of the bill. 
The CHAIRMAN. When the Commit­

tee rose on Wednesday, January 30, 1974, 
the Clerk haq read. through article I of 
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the committee amendment in the nature 
of a substitute ending on page 73, line 2. 
Are there any committee amendments to 
article I? 

Mr. HUNGATE. Mr. Chairman, there 
are none. 

The CHAIRMAN. Are there any other 
amendments to article I? 

Mr. MANN. Mr. Chairman, I move to 
strike the last word. 

The House today resumes considera­
tion of H.R. 5463, the Federal Rules of 
Evidence, reading for amendments under 
a rule which insures that any changes 
proposed to the recommendations of your 
Judiciary Committee be given the same 
careful examination that has character­
ized each step of the codification process 
so far. I am confident that the action 
taken by the House this afternoon on 
H.R. 5463 will be of a judicious and re­
sponsible nature and in keeping with the 
careful consideration demanded by such 
important legislation. 

Almost a year ago to the day, on Feb­
ruary 7, 1973, the Criminal Justice Sub­
committee-then known as the 3pecial 
Subcommittee on Reform of Federal 
Criminal Laws-opened hearings on the 
proposed rules of evidence for use in the 
Federal courts and before U.S. magis­
trates, transmitted to the Congress by 
the Chief Justice of the Supreme Court. 

The codification of Federal evidence 
rules was originated by the Judicial Con­
ference in March 1961, when it estab­
lished a special committee to determine 
whether the development of uniform 
rules of evidence would be desirable and 
feasible. The special committee made af­
firmative recommendations in this regard 
and on March 8, 1965, the Chief Justice, 
as Chairman of the Judicial Conference, 
appointed an Advisory Committee on 
Rules of Evidence and designated as its 
chairman, Albert Jenner, a very able trial 
lawYer whose name I am sure is known 
to all of my colleagues in this body. In 
March 1969, the advisory committee cir­
culated a preliminary draft of proposed 
rules to the bench, bar, and law teaching 
community for comments and sugges­
tions. The proposed rules were subse­
quently revised to reflect some of the 
solicited recommendations and then 
transmitted to the Supreme Court. After 
recirculation for further comment and 
a resulting third draft, the Supreme 
Court prescribed the proposed rules pur­
suant to titles 18 and 28 of the United 
States Code and on February 5, 1973, 
Chief Justice Burger, sent the proposed 
rules to Congress. The rules were to be 
placed in operation on July 1, 1973, unless 
disapproved by the Congress before that 
date. 

Recognizing congressional responsibil­
ity in regard to the proposed uniform 
rules of evidence, the Criminal Justice 
Subcommittee, on which I am pleased to 
serve under the able chairmanship of 
BILL HUNGATE, immediately sought to ex­
amine the rules in as much depth and 
in as great detail as time would permit. 
We very soon realized, however, that it 
would be impossible for us to complete 
our task in the manner we desired and 
secure congressional disposition of the 
matter before the July 1 deadline. For 
that reason we proposed legislation, 

which was adopted by both Houses of 
Congress, to delay the effective date of 
the rules of evidence until they be "ex­
pressly approved by act of Congress"­
Public Law 93-12. 

H.R. 5463, which I joined with Chair­
man HuNGATE and other members of 
the subcommittee in introducing, incor­
porated the rules of evidence as sent to 
Congress by the Supreme Court, and 
provided our subcommittee with the ve­
hicle on which to work the will of Con­
gress. During the course of our subcom­
mittee hearings, which were concluded 
on March 15, we received testimony from 
more than 50 witnesses representing 
practically every segment of our society 
whose activities might be affected by the 
implementation of these rules. After con­
cluding the hearings, we held approxi­
mately 20 markup sessions, which were 
open to the public, and considered each 
rule separately while reviewing testimony 
given by interested witnesses during the 
hearings. It was not infrequent that we 
solicited additional views and comments 
from competent sources to assist us in 
our examination of a proposed rule. 

On June 28, 1973, the subcommittee 
published and circulated for comment 
throughout the country a draft of the 
proposed rules of evidence which re­
flected the changes recommended by the 
subcommittee as a result of our examin­
ation. Copies of the subcommittee draft 
were provided the Bar Association of 
each State, the Justice Department, the 
Supreme Court, and the Judicial Con­
fer,ence, and all individuals and organiza­
tions of whose interest the subcommittee 
was aware and their views and comments 
were requested. In addition, the sub­
committee draft was published in the 
CONGI!ESSIONAL RECORD for the benefit Of 
our colleagues in the Congress and others 
who might not otherwise have access to 
the subcommittee recommendations. 

Five additional subcommittees mark­
up sessions were scheduled to consider 
the recommendations we received as a 
result of the circulation of the June 28 
committee print. The committee print of 
October 10, 1973, represents the subcom­
mittee's final work product on the rules 
of evidence and contains several modifi­
cations suggested in response to the cir­
culation of the June 28 draft. 

Approval by the full judiciary Com­
mittee came on November 15 when H.R. 
5463 was ordered reported. 

The Criminal Justice Subcommittee 
approached these rules in a deliberative 
and conscientious manner while allow­
ing for the expeditious consideration of 
the matter by the Congress as a whole. 
I think the final product reflects admir­
ably upon the ability of the Congress to 
approach a technical and controversial 
subject of limited interest to the average 
layman and develop a sound and sub­
stantive piece of legislation. The rule re­
quested and received for the considera­
tion of H.R. 5463 on the floor of the 
House provided for further responsible 
modifications in the proposed rules of 
evidence by Members of the House who 
had not had the opportunity to partici­
pate in committee proceedings, as well 
as by committee members who are inter­
ested in having the full House member-

ship consider the merits of additional 
proposed changes. 

I feel this legislation will be one of the 
great achievements of the 93d Congress, 
not only because of the substance of the 
act but also because of the manner in 
which it was considered. I am pleased to 
have been associated with House con­
sideration of the Federal rules of evi­
dence. 

Ms. HOLTZMAN. Mr. Chairman, I 
would like to explain my objections to the 
bill on Federal Rules of Evidence (H.R. 
5463). Before listing my reasons I would 
like to commend the work of my col­
leagues on the Judiciary Committee in 
improving various sections of the bill as 
originally presented. In large measure 
the improvements are attributable to the 
leadership of Representative HUNGATE, 
chairman of the Subcommittee on Crim­
inal Justice. 

Nevertheless, I still have substantial 
reservations concerning the bill even as 
amended in the Committee of the Whole 
House. 

At the present time, the rules of evi­
dence in the Federal courts are not codi­
fied. Evidentiary matters are governed 
essentially by the common law, with a 
few exceptions, and rules have been de­
veloped on a case-by-case basis. 

Eminent jurists and lawyers have ob­
jected to any codification of rules of 
evidence-or freezing them into black 
letter law-primarily because evidentiary 
principles are extremely difficult to cod­
ify. In addition, as a whole, the testi­
mony before the subcommittee showed 
no real need to codify the rules. Instead, 
the dangers of codification became ap­
parent. 

Black letter rules will make evidentiary 
points high profile. Presently, eviden­
tiary rulings are generally not considered 
critical at a trial. Once we adopt a "black 
letter" code, lawyers will have a field 
day determining how many evidentiary 
angels can dance on the top of a pin. A 
number of witnesses testified that the 
rules will generate appeals and increase 
reversals on evidentiary rulings. 

Another thorny problem this codi­
fication will produce is forum shopping. 
Because this code substantially liberal­
izes the hearsay rules, Federal courts 
may become a more attractive forum for 
litigation. This is not, however, a time 
to increase the workload of the already 
congested Federal courts. Nor is there 
any substantial justification on a hear­
say issue for a different outcome in a. 
Federal court when State law is in­
volved. 

The revisions of most of the contro­
versial rules-privileges, impeachment by 
prior convictions, and the like-have in 
my opinion been eminently correct. Part 
of the reason for this was the fact that 
most of the comments received on the 
bill were directed to these rules. 

Unfortunately, however, many of the 
other "minor" rules did not receive very 
much attention from the commentators 
or witnesses. But, these minor rules can 
have a sweeping and potentially harmful 
effect. 

I will cite a few examples of rules 
which are troublesome. 

There are problems with rules con-
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cerning the admission of unfairly preju­
dicial evidence-rule 403, best evidence 
rule-article 10, use of accused's testi­
mony on preliminary matters-rule 104 
(d), statements in documents affecting 
an interest in property-rule 803 (15), 
authenticity of commercial paper-rule 
902 (9), authenticity of handwriting­
rule 901, hearsay use of telephone direc­
tories and similar publications-rule 803 
<17), and use of court appointed expert 
witnesses-rule 706. 

Although �t�h�~� Committee of the Whole 
has improved the rules involving ad­
missibility of hearsay evidence, specifi­
cally I am troubled by the consequences 
of the general liberalization of use of 
hearsay evidence in criminal trials. All 
of us agree that live testimony subject to 
cross-examination is the best guarantee 
of a fair trial. Yet, in this code there are 
several rules which would impinge upon 
this crucial right significantly. The adop­
tion in the Committee of the Whole of 
an amendment which would allow opin­
ion evidence to be admitted, is extremely 
unwise and may adversely affect ele­
mental fairness and due process in crim­
inal trials. 

Unquestionably, if we enact these rules 
of evidence, we will be enacting a code 
substantially better than the one promul­
gated by the Supreme Court last year. 
In this regard I was, of course, gratified 
by the adoption by the Committee of the 
Whole House of my amendments remov­
ing the Supreme Court's power to legis­
late rules in the area of privileges and 
narrowing the public reports exception 
to the hearsay rule-rule 803(b). Yet, 
we must balance the several improve­
ments on the bill and the purported­
but unproved-benefits of a uniform 
Federal code of evidence, against the 
dangers of codification and the problems 
I have enumerated. 

In summary, I have concluded that I 
must vote against the bill before the 
House. 

AMENDMENT OFFERED BY MR. STEIGER OF 
ARIZONA 

Mr. STEIGER of Arizona. Mr. Chair­
man, I offer an amendment. 

Mr. HUNGATE. Mr. Chairman, I re­
serve a point of order. 

The CHAIRMAN. The gentleman from 
Missouri reserves a point of order. 

The Clerk read as follows: 
Amendment offered by Mr. STEIGER of 

Arizona: Page 73, immediately after line 2, 
insert the following: 
Rule 107. Elimination of and Alternative to 

Exclusionary Rule 
(a) Exclusion.-Evidence, otherwise ad­

missible in a Federal criminal proceeding 
shall not be excluded on the grounds such 
evidence was obtained in violation of the 
fourth article of amendment to the Con­
stitution of the United States, if there is an 
adequate legal remedy for any person ag­
grieved by reason of such violation. 

(b) Adequate legal remedy.-For the pur­
poses of subdivision (a), the legal remedy 
provided under subdivision (c) shall be con­
sidered an adequate legal remedy. 

official duty of such officer or employee to 
investigate any alleged offense against the 
United States, or to apprehend or hold in 
custody any alleged offender against the 
United States, or (B) if such violation was 
by any person acting under or at the request 
of such officer or employee in the course of 
such duty. 

(2) The liability under subdivision (c) (1) 
shall be to any person aggrieved by such vio­
lation of the fourth article of amendment to 
the Constitution of the United States and 
such person may recover such actual dam­
ages as the jury shall determine, if there is 
a jury, or as the court may determine, if 
there is not a jury, and such punitive dam­
ages as may be awarded under subdivision 
(c) (3). 

(3) Punitive damages may be awarded by 
the jury, or if there is no jury, by the court, 
upon consideration of all of the circum­
stances of the case, including-

( A) the extent of deviation from permis­
sible conduct; 

(B) the extent to which the violation was 
willful; 

(C) the extent to which privacy was in­
vaded; 

(D) the extent of personal injury, both 
physical and mental; 

(E) the extent of property damage; and 
(F) the extent to which the award of 

such damages will tend to prevent violations 
of the fourth article of amendment to the 
Constitution of the United States. 

(4) The remedy a.gainst the United States 
provided under this section shall be the ex­
clusive civil remedy against any person for 
such violation of the fourth article of amend­
ment to the Constitu:tion of the United 
States. 

P.age 65, in the table of contents appear­
ing after line 15, insert lmmedi.ately after 
the item relating to Rule 106, the follow-
ing new item: · 
Rule 106. Rem.ainder of or related writings 

on recorded statements. 
POINT OF ORDER e 

Mr. EDWARDS of California. Mr. 
Chairman, I make a point of order 
against the amendment. 

The CHAIRMAN. The gentleman will 
state his point of order. 

Mr. EDWARDS of California. Mr. 
Chairman, I make a point of order on 
two grounds; the first ground being that 
the gentleman from Arizona, in accord­
ance with the rule, printed the amend­
ment on page E400 of the CONGRESSIONAL 
RECORD of February 4, 1974, but it is in 
a different form as he offers it today. 

Second, I make a point of order on 
the ground that the amendment is not 
germane. It raises completely extraneous 
and new matters never considered by 
either the subcommittee or the full com­
mittee during its long deliberations on 
this subject. 

(c) Liability of United States.-
(1) The United States shall be liable for 

any damages caused by a violation of the 
fourth article of amendment to the Con­
stitution of the United States, (A) if such 
violation was by any officer or employee of 
the United States while in the course of the 

This amendment offered by the gentle­
man from Arizona is actually the full 
text of H.R. 10725, which is a bill in­
troduced by the gentleman from Arizona 
last September and which has been re­
ferred to the subcommittee of the Com­
mittee on the Judiciary which I chair. 
The bill, according to the way the gentle­
man put it in the record, purports to 
amend title 18 of the United States Code 
in a most substantive way. The rules of 
evidence which we are considering to­
day do not amend title 18 in any way. 

The bill the gentleman from Arizona 
is offering as an amendment subjects the 
U.S. Government to liability, and the 
rules of evidence do not address them­
selves to this issue in any respect. While 

this bill, which the gentleman offers 
in all sincerity, wears the cloak of an 
amendment, it simply does not fit. It is 
a bill that should be considered by the 
subcommittee of the CommitJtee on the 
Judiciary that I chair, and will receive 
appropriate attention, but it really does 
not have any business in the particular 
legislation that we are considering here 
today. 

The CHAIRMAN. Does the gentleman 
from Arizona desire to be heard on the 
point of order? 

Mr. STEIGER of Arizona. I do, Mr. 
Chairman. 

Mr. Chairman, I would be very, very 
concerned if the Chair were to rule on 
the first of the grounds offered by the 
gentleman from California. I will tell the 
Chairman and the House that the 
amendment as offered in the record is 
not changed at all in the form in which 
it is before the committee. The only 
change is at what point in the bill it 
appears. I will tell the Chair that both 
the spirit and the letter of the rule were 
conformed to as far as I am concerned, 
and I would hope that no Member in the 
future would be denied a hearing on an 
amendment based on what has to be at 
best a capricious judgment. 

Mr. Chairman, I would address myself 
primarily to the second objection raised 
by my good friend from California. My 
good friend is correct that this was intro­
duced as a separate measure, and it was 
assigned to his subcommittee. Because of 
the pressure of the other assignments of 
the subcommittee, it was unable to re­
ceive a hearing. Therefore, the gentle­
man is absolutely correct as regards its 
lack of hearing in the subcommittee or 
the full committee. 

Mr. Chairman, I will tell the Chair 
that it is germane, because clearly it 
addresses itself only to the rules of evi­
dence and nothing more. 

But the liability mentioned by the 
gentleman as being a new subject, if the 
Chair will, is a subject that is frankly 
addressed on every page of the commit­
tee bill, because every page of the com­
mittee bill is altering in some ways the 
rules of evidence. As such, the potential 
for testing in the courts is clear. Every 
test will result in a liability on the part 
of the Federal Government, and it seems 
to me the Chair is being placed in the 
position of determining how much lia­
bility is new liability and how much 
liability is excessive and, therefore, not 
germane. 

Mr. Chairman, I would submit very 
reluctantly that it is not to the rules of 
evidence, the germaneness or the lack of 
conformity to the rules of the House 
that these objections are raised, but, 
rather, the concern that this matter be 
brought to the full House without benefit 
of the filtration of the committee. 

Mr. Chairman, that I can understand 
but that in the past has not been �s�u�f�f�i�~� 
cient grounds to deny at least a hearing 
before the full House. 

The CHAIRMAN (Mr. STEED). The 
Chair is prepared to rule. 

The text of the proposed amendment 
as printed in the RECORD, and the text �~� 
offered by the gentleman from Arizona 
<Mr. STEIGER) are at variance. The ob-
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j ection raised by the gentleman from 
California concerning the imposition of 
new liability on the United States points 
out that the amendment goes beyond the 
subject matter dealt with in the bill. 

Since there is a clear indication of the 
nongermaneness of the amendment and 
of failure to strictly comply with the rule, 
the Chair sustains the point of order. 

(Mr. ROUSSELOT asked and was giv­
en permission to revise and extend his 
remarks at this point in the RECORD.) 

Mr. ROUSSELOT. Mr. Chairman, I 
rise to address the issue raised in the 
amendmeJtt offered by my distinguished 
colleague from Arizona. In order to prop­
erly consider this proposal, we must keep 
in mind two basic precepts which have 
guided American justice from its earliest 
days. Even though the amendmPnt has 
been ruled out of order I think we should 
discuss the concepts of the amendment. 

The first precept is the purpose of gov­
ernment itself. The principal purpose of 
government is the maintenance of law 
and order, and that is nothing more than 
public sanction to protect the rights of 
each citizen. 

The second precept is the innocence of 
the accused until guilt is established 
through due process of law, and that is 
public sanction to protect the rights of 
the guilty in order to protect the rights 
of the innocent. 

As a part of that protection, the law 
presently excludes from a criminal trial 
evidence which has been illegally ob­
�t�a�i�n�e�d�~�n�o�t� on the theory that it is any 
less factual, not on the theory that it is 
subJect to any less close inspection, to 
any less challenging cross examination, 
or to any less contradiction. It is excluded 
solely on the theory that its develop­
ment contravenes certain fourth amend­
ment rights. 

All of us share, in our hearts, the will­
ingness to see 100 guilty men go free 
rather than to permit the rights of just 
innocent men to be invaded. 

But I think we all share, also, a con­
cern for the breakdown of law and order, 
for the increase in lawlessness which is 
overtaking our land. The issue is the bal­
ance between individual rights and the 
rights of society. In that context, how­
ever, it is important to remember that 
society is made up of individuals and its 
principal function, expressed through 
organized government, is to protect those 
individual rights. 

The question is this: Are people better 
served by allowing marauders to prey on 
their families, homes, and businesses in 
violation of the rights of these innocents 
or to permit the violation of fourth 
amendment rights in order to bring more 
miscreants to the bar and there to con­
vict them of their foul crimes? 

That is an issue with which fair­
minded people have wrestled for genera­
tions. 

Fortunately, Mr. STEIGER's proposal 
does not force us to answer that question. 
On close inspection, what I find is an 
innovative amplification of fourth 
amendment rights through the provision 
of a cause of action for illegal search and 
seizure. As the law stands today, the ex­
clusionary rule does not provide any pro­
tection to the innocent because it merely 
bars evidence at a trial: Those whose 

fourth amendment rights have been vio­
lated and are not brought to trial derive 
no benefit from the exclusionary rule. 
Mr. STEIGER would have us correct this 
defect. 

No champion of the rights of individ­
uals, no champion of the fourth amend­
ment can fail to respond favorably to 
this formalization of redress. 

On the other hand, it seems to me that 
no one who respects the rights of people 
to be protected from those who do not 
respect those rights can well object to 
the use of all relevant evidence in deter­
mining the guilt or innocence of the ac­
cused. 

This amendment would permit intro­
duction of all evidence and subject it to 
the full force of our adversary system of 
justice. 

It would also provide redress for 
search and seizure violations. This 
amendment is fair to all. 

It has another virtue not shared by 
many of the measures we consider and 
enact; it is simple to understand. 

<Mr. EDWARDS of California asked 
and was given permission to revise and 
extend his remarks at this point in the 
RECORD.) 

Mr. EDWARDS of California. Mr. 
Chairman, I strongly oppose Mr. STEIGER 
of Arizona's purported amendment. 

This amendment is the complete text 
of H.R. 10275, introduced by Mr. STEIGER 
on September 13, 1973. This bill was re­
ferred to the House Committee on the 
Judiciary and then to the Subcommittee 
on Civil Rights and Constitutional Rights 
of which I am chairman. 

This purported amendment covers a 
most complex, controversial, and much 
discussed constitutional issue. The sub­
ject of much debate, volumes of learned 
books and more volumes of law review 
articles. It also covers a subject never 
discussed, if even mentioned, in the 9 
months of careful and thorough deliber­
ation by the Subcommittee on Criminal 
Justice nor by the full Committee on 6he 
Judiciary. 

We are being asked in a few minutes 
of debate here on the floor to consider 
and pass on a matter which has occupied 
the best legal minds of this country for 
years. 

These rules of evidence are the cul­
mination of almost 13 years of study by 
distinguished judges, Members of Con­
gress, and lawyers throughout the coun­
try who did not consider nor comment 
upon the exclusionary rule. 

The Subcommittee on Criminal Jus­
tice considered these rules for over 9 
months. There are 600 pages of the hear­
ing record, 400 pages of supplemental 
comments, and there were 17 markup 
sessions. Committee prints were circu­
lated nationwide, printed in the CoN­
GRESSIONAL RECORD, yet not one mention 
of ·the exclusionary rule was made. 

The consideration of Mr. STEIGER's 
proposal is simply not appropriate as an 
amendment to the rules before us. It is a 
matter of sufficient consequence as to 
require careful deliberation on its own 
merits as it emerges from committee con­
sideration. It is a subject of some concern 
to my colleagues on the subcommittee, I 
am sure, and we will hopefully at some 

point in the future be able to properly 
address ourselves to it and accord it the 
more thorough treatment necessary as a 
condition precedent to its further con­
sideration by this body. 

Hasty decisions in this area, considered 
in a Supreme Court decision as late as 
January 8 of this year, would appear un­
wise. The Supreme Court in United 
States against Calandra once again 
turned its learned attention to the sub­
ject of Mr. STEIGER's purported amend­
ment, the exclusionary rule. In the 6-to-3 
decision, the majority of the Court held 
that a witness summoned to appear and 
testify before a grand jury may not re­
fuse to answer questions on the grounds 
that they are based on evidence obtained 
from an unlawful search and seizure. In 
other words, did not extend, or restricted, 
depending on your point of view, the use 
of the exclusionary rule in grand jury 
proceedings. Both the majority and dis­
senting opinions, however, make it clear 
that we are dealing not with just any old 
rule or even a substantive statute, but a 
series of Supreme Court decisions bot­
tomed on constitutional rights arising 
from the Bill of Rights. 

I suggest to you that no statutory 
treatment of this area would necessarily 
be effective against this long line of de­
cisions, but more to the point, it cannot 
be decided here as cavalierly as it of 
necessity must be treated coming up as 
it does in this fashion. We could and 
should properly engage in a colloquy of 
some substance and great length on the 
issue itself of the exclusionary rule. I, for 
one, am not prepared to act so rashly 
nor do I believe this body should parade 
its irresponsibility to consider this 
amendment upon which we simply have 
had no information provided to us; no 
consideration by the committee propos­
ing these rules; no mention in hearings 
or the committee report or the additional 
or separate views. I ask you to oppose 
this amendment. 

Mr. STEIGER of Arizona. Mr. Chair­
man, I appreciate the chair's recognizing 
me, and I ask unanimous consent to 
proceed for 1 additional minute to en­
gage in dialog with my friend, the gen­
tleman from California (Mr. EDWARDS). 

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
California? 

There was no objection. 
Mr. STEIGER of Arizona. Mr. Chair­

man, I will say to my distinguished 
friend, the chairman of the subcommit­
tee, that I do hope that there will be 
opportunity for this matter to be heard, 
because I know the gentleman shares 
my conviction that this is a significant 
matter. 

Whether �w�~� agree on the form of this 
particular amendment or not, I hope 
that at some time he could agree to 
schedule it before his subcommittee. 

Mr. EDWARDS of California. Mr. 
Chairman, will the gentleman yield at 
this point? 

Mr. STEIGER of Arizona. Certainly. 
Mr. EDWARDS of California. Mr. 

Chairman, I certainly appreciate what 
the gentfeman said. I read with great in­
terest the speech that the gentleman 
made on this subject in the House of 
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Representatives here on September 13, 
1973. 

It is in great depth, and it makes 
points that certainly should be con­
sidered by the subcommittee. I cannot 
commit the subcommittee to anything. 
As the gentleman knows, we operate by 
majority rule there, but I will certainly 
bring the matter to the attention of all 
the Members at the next meeting. 

Mr. Chairman, I do hope that we can 
move ahead on this import.1nt matter. 

Mr. STEIGER of Arizona. Mr. Chair­
man, I thank the gentleman very much. 

The gentleman might be interested to 
know that I am considering changing the 
title of the bill to "The Compensation 
for Police Brutality bill." Maybe the 
gentleman would prefer to hear it un­
der that title. 

Mr. Chairman, I thank the gentleman. 
The CHAffiMAN. The Clerk will read 

article II of the bill. 
The Clerk read as follows: 

ARTICLE II. JUDICIAL NOTICE 

Rule 201. Judicial Notice of Adjudicative 
Facts 

(a) Scope of rule.-Thts rule governs only 
judicial notice of adjudicative facts. 

(b) Kinds of facts.-A judicially noticed 
fact must be one not subject to reasonable 
dispute in that it is either ( 1) generally 
known within the territorial jurisdiction of 
the trial court or (2) capable of accurate 
and ready determination by resort to sources 
whose accuracy cannot reasonably be ques­
tioned. 

(c) When discretionary .-A court may take 
judicial notice, whether requested or not. 

(d) When mandatory.-A court shall take 
judicial notice if requested by a party and 
supplied with the necessary information. 

(e) Opportunity to be heard.-A party is 
entitled upon timely request to an oppor­
tunity to be heard as to the propriety of tak­
ing judicial notice and the tenor of the 
matter noticed. In the absence of prior noti­
fication, the request may be made after ju­
dicial notice has been taken. 

(f) Time of taking notice.--Judtcial no­
tice may be taken at any stage of the pro­
ceeding. 

(g) Instructing jury.-;In a civil action or 
proceeding, the court shall instruct the jury 
to accept as conclusive any fact judicially 
noticed. In a criminal case, the court shall 
instruct the jury that it may, but is not re­
quired to, accept as conclusive any fact 
judicially noticed. 

Mr. HUNGATE. Mr. Chairman, the 
committee has no amendments to ar .. 
ticle II. 

The CHAIRMAN. If there are no 
amendments to article II, the Clerk will 
read. 

The Clerk read as follows: 
ARTICLE III. PRESUMPTIONS IN CIVIL ACTIONS 

AND PROCEEDINGS 

Rule 301. Presumptions in General in Civil 
Actions and Proceedings 

In all civil actions and proceedings not 
otherwise provided for by Act of Congress or 
by these rules, a presumption imposed on 
the party against whom it is directed the 
burden of going forward With the evidence, 
and, even though met With contradicting evi­
dence, a. presumption is suftlcient evidence of 
the fact presumed, to be considered by the 
trier of the facts. 
Rule 302. Applipabillty of State Law in CivU 

Actions and �P�r�o�c�e�e�d�i�n�~� 

In civil actions and proceedings, the effect 
of a presumption respecting a. fact which 1s 

an element of a claim or defense as to which 
State law supplies the rule of decision is de­
termined in accordance with State law. 

The CHAffiMAN. Are there any 
amendments to article III? If not, the 
Clerk will read. 

The Clerk read as follows: 
ARTICLE IV. RELEVANCY AND ITS LIMITS 

Rule 401. Definition of "Relevant 
Evidence" 

"Relevant evidence" means evidence hav­
ing any tendency to make the existence of 
any fact that is of consequence to the de­
termination of the action more probable or 
less proba.ble than it would be without the 
evidence. 
Rule 402. Relevant Evidence Generally 

Admissible; Irrelevant Evidence Inad­
missible 
All relevant evidence is admissible, except 

as otherwise provided by the Constitution of 
the United States, by Act of Congress, by 
these rules, or by other rules prescribed by 
the Supreme Court pursuant to statutory 
authority. Evidence which is not relevant is 
not admissible. 
Rule 403. Exclusion of Relevant Evi­

dence on Grounds of Prejudice, Con­
fusion, or Waste of Time 
Althought relevant, evidence may be ex­

cluded if its probative value is substantially 
outweighed by the danger of unfair preju­
dice, confusion of the issues, or misleading 
the jury, or by considerations of undue delay, 
waste of time, or needless presentation of 
cumulative evidence. 
Rule 404. Character Evidence Not Admis­

sible To Prove Conduct; Exceptions; Other 
Crimes 
(a) Character evidence generally.-Evi­

dence of a person's character or a trait of 
his character is not admissible for the pur­
pose of proving that he acted in conformity 
therewith on a particular occasion, except: 

(1) Character of accused.-Evidence of a 
pertinent trait of his character offered by an 
accused, or by the prosecution to rebut the 
same; 

(2) Character of victim.-Evidence of a 
pertinent trait of character of the victim 
of the crime offered by an accused, or by 
the prosecution to rebut the same, or evi­
deflce of a character trait of peacefulness of 
the victim offered by the prosecution in a 
homicide case to rebut evidence that the 
victim was the first aggressor; 

(3) Character of witness.-Evidence of the 
character of a witness, as provided in rules 
607, 608, and 609. 

(b) Other crimes, wrongs, or acts.-Evi­
dence of other crimes, wrongs, or acts is not 
admissible to prove the character of a person 
in order to show that he acted in conformity 
therewith. It may, however, be admissible for 
other purposes, such as proof of motive, 
opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake 
or accident. 
Rule 405. Methods of Proving Character 

(a) Reputation.-In all cases in which evi­
dence of character or a trait of character of 
a person is admissible, proof may be made 
by testimony as to reputation. On cross­
examination, inquiry is allowable into rele­
vant specific instances of conduct. 

(b) Specific instances of conduct.-In 
cases in which character or a trait of char­
acter of a person is an essential element of 
charge, claim, or defense, proof may also be 
made of specific instances of his conduct. 

Rule 406. Habit; Routine Practice 
Evidence of the habit of a person or of the 

routine practice of an organization, whether 
corroborated or 110t and regardless of the 
presence of eyewitnesses, is relevant to prove 
that the conduct of the person or organiza-

tion on a particular occasion was in con­
formity with the habit or routine practice. 
Rule 407. Subsequent Remedial Measures 
When, after an event, measures are taken 

which, if taken previously, would have made 
the event less likely to occur, evidence of the 
subsequent measures is not admissible to 
prove negligence or culpable conduct in con­
nection with the event. This rule does not 
require the exclusion of evidence of subse­
quent measures when offered for another 
purpose, such as proving ownership, con­
trol, or feasibility of precautionary meas­
ures, if controverted, or impeachment. 
Rule 408. Compromise and Offers to Com-

promise • 
Evidence of ( 1) furnishing or offering or 

promising to furnish, or (2) accepting or 
offering or promising to accept, a valuable 
consideration in compromising or attempting 
to compromise a claim which was disputed 
as to either validity or amount, ls not admis­
sible to prove liability for or invalidity of the 
claim or its amount. Evidence of admissions 
of liability or opi-!lions given during com­
promise negotiations is likewise not admis­
sible. Evidence of facts disclosed during 
compromise negotiations, however, is not in­
admissible by virtue of having been first dis­
closed in those negotiations. Th1s rule does 
not require exclusion when evidence of con­
duct or statements made in compromise 
negotiations is offered for another purpose, 
such as proving bias or prejudice of a wit­
ness, negativLng a contention of undue delay, 
or proving an effort to obstruct a criminal in­
vestigation or prosecution. 
Rule 409. :Ba.yment of Medical and Similar 

Expenses 
Evidence of furnishing or offering or prom­

ising to pay medical, hospital, or similar 
expenses occasioned by an injury is not ad­
missible to prove liab111ty for the injury. 
Rule 410. Offer To Plead Guilty; Nolo Con-

tendere; Withdrawn Plea of Guilty 
Except as otherwise provided by Act of 

Congress, evidence of a plea of guilty, later 
withdrawn, or a plea of nolo contendere, or 
of an offer to plead guilty or nolo contendere 
to the crlme charged or any other crime, or 
of statements made in connection with any 
of the foregoing pleas or offers, is not admis­
sible in any civil or criminal action, case, or 
proceeding against the person who made the 
plea or offer. 

Rule 411. Liability Insurance 
Evidence that a person was or was not in­

sured against liability is not admissible upon 
the issue whether he acted negligently or 
otherwise wrongfully. This rule does not re­
quire the exclusion of evidence of insurance 
against liab111ty when offered for another 
purpose, such as proof of agency, ownership, 
or control, or bias or prejudice of a witness. 

(Mr. HUNGATE during the reading). 
Mr. Chairman, I ask unanimous consent 
that this article be considered as read, 
printed in the RECORD, and open to 
amendment at any point. 

The CHAIRMAN. Is there objection to 
the request of the gentleman from Mis­
souri? 

There was no objection. 
The CHAIRMAN. Are there any 

amendments to article IV? 
AMENDMENTS OFFERED BY MR. MAYNE 

Mr. MAYNE. Mr. Chairman, I offer an 
amendment to article IV which has been 
properly filed and printed in the RECORD. 

The Clerk read as follows: 
Amendment offered by Mr. MAYNE: On 

page 76, line 20 of the bill, after the word 
"reputation", insert the words "or by testi­
mony in the form of an opinion". 
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Mr. MAYNE. Mr. Chairman, I also 

offer an amendment to article VI of the 
bill. I ask unanimous consent that they 
may be considered en bloc, . since �t�~�e�y� 
are on the same subject relative to opm­
ion testimony, and this amendment has 
been filed with reference to rule 608(a) 
and has been printed in the RECORD. 

The CHAIRMAN. Is there objection to 
the request of the gentleman from Iowa? 

There was no objection. 
The Clerk read as follows: 
Amendment offered by Mr. MAYNE: On 

page 82, line 3 of the bill, strike the word 
"Reputation" and insert in lieu thereof the 
words "Opinion and reputation". 

On page 82, line 9 of the bill, �a�~�t�e�r� the teri?;l 
"attacked by", insert the words opinion or . 

Mr. MAYNE. Mr. Chairman, these 
amendments would restore rule 405 (a) 
and to rule 608 (a) the language rec­
ommended by the Advisory Committee of 
the Judicial Conference of the United 
States. It is the language of H.R. 5463 as 
originally introduced with my cosponsor­
ship on March 12, 1973, and as approved 
by the House Judiciary Commi.ttee •. �S�u�~�­
committee on Criminal Justice m 1ts 
June 28 1973 committee print. 

The �~�v�i�s�o�r�y� committee, in recom­
mending this language, adopted the 
modern rule accepted by modern legal 
authorities and courts, that opinion testi­
mony as to the character of a �w�i�t�n�e�~�s� 
should be fully as admissible as is �~�t�l�­
mony regarding the witness' reputation 
in the community. 

Rule 405 (a) as proposed by the ad­
visory committee provides: 

In all cases in which evidence of charac­
ter or a trait of character of a person is ad­
missible, proof may be made by testimony 
as to reputation or by testimony in the form 
of an opinion. On cross-examination, inquiry 
is allowable into relevant specific instances 
of conduct. The Judiciary Committee re­
ported H.R. 5463 with amendments deleting 
the words "or by testimony in the form of 
an opinion". 

My amendment would restore these 
words. . 

In its note to rule 405, the advisory 
committee provided the following ex­
planation for this rule: 

The rule deals only with allowable meth­
ods of proving character, not with the ad­
missib111ty of character evidence, which is 
covered in Rule 404. 

Of the three methods of proving character 
provided by the rule, evidence of specific 
instances of conduct is the most convincing. 
At the same time it possesses the greatest 
capacity to arouse prejudice, to confuse, 
to surprise, and to consume time. Con­
sequently the rule confines the use of evi­
dence of this kid to cases in which character 
is, in the strict sense, in issue and hence 
deserving of a searching inquiry. When char­
acter is used circumstantially and hence oc­
cupies a lesser status in the case, p·roof may 
be only by reputation and opinion. These lat­
ter methods are also available when character 
1s in issue. This treatment is, �~�t�h� respect 
to specific instances of conduct and reputa­
tion, conventional contemporary common law 
doctrine, McCormick§ 153. 

In recognizing opinion a.s a means of prov­
ing character, the rule departs from usual 
contemporary practice in favor of that of an 
earlier day. See 7 Wigmore § 1986, pointing 
out that the earlier practice permitted opin­
ion and arguing strongly for evidence based 
on personal knowledge and belief a.s con-

trasted with "the secondhand, irresponsible 
product of multiplied guesses and gossip 
which we term 'reputation'." It seems likely 
that the persistence of reputation evidence 
is due to its largely being opinion in dis­
guise. Traditionally character has been re­
garded pr.imarily in moral overtones of good 
and bad: chaste, peaceable, truthful, honest. 
Nevertheless, on occasion nonmoral consid­
erations crop up, as in the case of the incom­
petent driver, and this seems bound to hap­
pen increasingly. If character is defined as 
the kind of �p�e�r�~�o�n� one is, then account must 
be taken of varying ways of arriving �a�~� �~�h�e� 

estimate. These may range from the opm10n 
of the employer who has found the man 
honest to the opinion of the psychiatrist 
based upon examination and testing. No effec­
tive dividing line exists between character 
and mental capacity, and the latter tradition­
ally has been provable by opinion. 

According to the great majority of cases, 
on cross-examination inquiry is allowable a.s 
to whether the reputation witness has heard 
of particular instances of conduct pertinent 
to the trait in question. Michelson v. United 
States, 335 U.S. 469, 69 S.Ct. 213, 93 L.Ed. 168 
(1948); Annat., 47 A.L.R2d 1258. The theory 
is that, since the reputation witness relates 
what he has heard, the inquiry tends to shed 
light on the accuracy of his hearing and re­
porting. Accordingly, the opinion witness 
would be asked whether he knew, as well as 
whether he had heard. The fact is, of course, 
that these distinctions are of slight if any 
practical significance, and the second sen­
tence of subdivision (a) eliminates them as a 
factor in formulating questions. This recog­
nition of the propriety of inquiring into spe­
cific instances of conduct does not circum­
scribe inquiry otherwise into the bases of 
opinion and reputation testimony. 

The express allowance of inquiry into spe­
cific instances of conduct on cross-examina­
tion in subdivision (a) and the express allow­
ance or tt as part of a case in chief when 
character is actually in issue in subdivision 
(b) contemplate that testimony of specific 
instances is not genera1ly permissible on the 
direct examination of an ordinary opinion 
witness to character. Similarly as to wit­
nesses to the character of witnesses under 
Rule 608 (b) . Opinion testimony on direct in 
these situations ought in general to corre­
spond to reputation testimony as now given, 
t. e., be confined to the nature and extent of 
observation and acquaintance upon which 
the opinion is based. See Rule 701. 

Similarly, my amendments would re­
store to rule 608(a) the language recom­
mended by the Advisory Committee, per­
mitting opinion testimony as to charac­
ter for truthfulness or untruthfulness in 
order to attack or support the credibility 
of a witness. The bill before the House 
was amended by the full Judiciary Com­
mittee to delete language in rule 608(a) 
which permitted such opinion evidence 
of character, and thus would allow at­
tacking or supporting the credibility of a 
witness only by evidence in the form of 
reputation. 

As proposed by the Advisory Commit­
tee and as it would be restored by my 
amendments, this rule reads: 
Ruel 608. Evidence of character and conduct 

of witness 
(a) Opinion and reputation evidence of 

character. The credibility of a witness may be 
attacked or supported by evidence in the 
form of reputation or opinion, but subject 
to these limitations: (1) the evidence may 
refer only to character for truthfulness or 
untruthfulness, and (2) evidence of truth­
ful character 1s admissible only after the 
character of the witness for truthfulness has 

been attacked by opinion or reputation evi­
dence or otherwise. 

The Advisory Committee's note ex­
plains the reasoning behind rule 608(a), 
as follows: 

ADVISORY COMMITTEE'S NOTE 

Subdivision (a). In Rule 404(a) the gen­
eral position is taken that character evidence 
is not admissible for the purpose of proving 
that the person acted in conformity there­
with, subject, however, to several exceptions, 
one of which is character evidence of a wit­
ness as bearing upon his credibility. The pres­
ent rule develops that exception. 

In accordance with the bulk of judicial 
authority, the inquiry is strictly limited to 
character for veracity, rather than allow­
ing evidence as to character generally. The 
result is to sharpen relevancy, to reduce sur­
prise, waste of time, and confusion, and to 
make the lot of the witness somewhat less 
unattractive. McCormick § 44. 

The use of opinion and reputation evidence 
as means of proving the character of wit­
nesses is consistent with Rule 405(a). While 
the modern practice has purported to exclude 
opinion, witnesses who testify to reputation 
seem in fact often to be giving their opinions, 
disguised somewhat misleadingly a.s reputa­
tion. See McCormick § 44. And even under 
the modern practice, a common relaxation 
has allowed inquiry as to whether the wit­
nesses would believe the principal witness 
under oath. United States v. Walker, 313 F.2d 
236 (6th Cir. 1963), and cases cited therein; 
McCormick § 44, pp. 94-95, n. 3. 

Character evidence in support of credibility 
is admissible under the rule only after the 
witness' character has first been attacked, 
as has been the case at common law. Maguire, 
Weinstein, et al., Gases on Evidence 295 (5th 
ed. 1965); McCormick § 49, p. 105; 4 Wig­
more § 1104. The enormous needless con­
sumption of time which a contrary practice 
would entail justifies the limitation. Opinion 
or reputation that the witness is untruthful 
specifically qualifies as an attack under the 
rule, and evidence of misconduct, including 
conviction of crime, and of corruption also 
fall within this category. Evidence of bias or 
interest does not. McCormick§ 49; 4 Wigmore 
§§ 1106, 1107. Whether evidence in the form 
of contradiction is an attack upon the char­
acter of the. witness must depend upon the 
circumstances. McCormick § 49. Cf. 4 Wig­
more§§ 1108, 1109. 

The leading treatises on evidence by 
such noted legal scholars as Wigmore, 
McCormick, Ladd, and Carlson have con­
tended for more than 30 years that the 
method of establishing proof of charac­
ter should permit witnesses who know a 
person who has testified to be able to give 
their personal opinion as to his character. 

S. Mason Ladd, dean emeritus of the 
University of Iowa College of Law, is 
among the foremost authorities on the 
law of evidence. He is recognized for his 
outstanding achievements and leader- . 
ship in this :field of law throughout the 
United States and abroad. He was an 
early advocate of the reforms now pro­
posed in rule 405(a) and rule 608(a), 
permitting opinion testimony as to char­
acter. Many treatises and cases on the 
subject of character testimony cite his 
articles, including Ladd, Techniques and 
Theory of Character Testimony, 24 Iowa 
Law Review 498 0939) ; Ladd, Credibility 
Tests-CUrrent Trends, 89 University of 
Pennsylvania Law Review 166 0940) 
and Ladd, Witnesses, 10 Rutgers Law 
Review 523 <1956). 
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Dean Ladd and his writings have had 
considerable influence in shaping the 
modern law of evidence, including the 
Model Code of Evidence, the Uniform 
Rules of Evidence, and most recently the 
proposed Federal Rules of Evidence. In 
his article "Credibility Tests-Current 
Trends," Legal Essays, University of 
Pennsylvania Law Review, volume 89, 
1940-41, page 437-8, Ladd commented: 

New developments in the law have not 
tended to exclude reputation as a means of 
proof where character is involved but have 
tended to supplement it by personal opinion 
of a character witness. This represents the 
orthodox view in the opinion of Professor 
Wigmore, and is consistent with the modern 
notion that the best evidence of a fact 
should supplant the use of indirect fictions. 
If a witness testifies that another's general 
reputation for honesty and veracity is bad, 
it undoubtedly expresses his personal opin­
ion as well. Most courts are wllling to admit 
in evidence a statement by the character 
witness that from his knowledge of that 
reputation he would not believe the person 
in question on oath. It is going but little 
further to permit the character witness to 
express his personal opinion directly based 
upon his perception of that person's be­
havior. In reshaping the rules of evidence for 
the future, personal opinion as well as rep­
utation ought to be available as a means 
of proving character. Cross-examination of 
the character witness would provide an equal 
safeguard against personal prejudice under 
both methods of proof. 

In "Some Observations on Credibility: 
Impeachment of Witnesses"--Cornell 
Law Quarterly, volume 52, No. 2, 1967, 
page 242-Dean Ladd referred to Uni­
form Rules of Evidence 21 and 22(c) and 
said: 

The current trend of improvements in the 
law permitting opinion as well as reputation 
testimony as a means of proof of character 
but confining this testimony to traits indi­
cating honesty and veracity or their oppo­
sites, provides a realistic method for per­
mitting character evidence to perform its 
truth-testing function more effectively. 

Ladd's third edition of Cases and Mate­
rials on Evidence-Callaghan & Co., 
1972-written jointly with Ronald L. 
Carlson-associate dean and professor of 
law, University of Iowa College of Law, 
currently visiting professor at Washing­
ton University College of Law, St. Louis, 
Mo.-frequently refers with approval to 
the proposed Federal rules. On page 234, 
Ladd and Carlson on evidence states: 

Under the early law of England and now 
under modern legal thought in this country. 
not yet accepted by many courts, personal 
opinion of the character witness as well as 
general reputation known by him, is admis­
sible to prove a trait of character. See, Pro­
posed Federal Rules 405, 608; Uniform Rule 
46, Model Code Rule 305; Cal. Evid. Code 
§ 1102, on issue of probability in criminal 
cases, and § 1103 on evidence of character of 
victim of crime to prove conduct. A person 
with firsthand knowledge of one whose char­
acter is in issue is in a position to express an 
opinion more reliable than through proof by 
reputation. Qualification examination of the 
character witness provides a 1neans to check 
idiosyncracies and limitations if they exist 
and to show the reliability of the opinion 
expressed. See, Wigmore, Evidence§ 1986 (3rd 
ed 1940) ." 

Dean Ladd, now also dean emeritus of 
the College of Law of Florida State Uni­
versity and continuing his writing at 
Case Western Reserve University School 

of Law, authored the article "Some 
Highlights of the New Federal Rules of 
Evidence,'' Florida State University Law 
Review, volume 1, No. 1, 1973. In this 
article-page 27, footnote 71-Dean Ladd 
reminds his readers: 

.In the early common law, personal opinion 
was regularly used to show a witness; own 
belief about the trait of an accused's charac­
ter, but in 1865 in the case of Regina v. Row­
ton, 10 Cox Crim. Cas. 25 (Eng. 1865), the 
English court excluded opinion based upon 
personal knowledge and limited proof of 
character to reputation. The distinction was 
not made when character evidence was used 
to test credibility. In the early years of the 
United States, the distinction between opin­
ion and reputation was not made; later the 
use of reputation alone became the uniform 
rule. 

He states that rule 405 ')"epresents a 
material change in the law," but points 
out that "Wigmore and other writers 
have long advocated the admissibility of 
opinion evidence whenever character is 
an issue." 

On page 28 of the same article, Dean 
Ladd says: 

The committee drafting the new Federal 
Rules regarded the use of opinion to be so 
much the preferable means of proving char­
acter that it provided in the March 1967 draft 
for the use of opinion evidence and excluded 
the use of reputation evidence. It was the 
exact reversal of the then-existing federal 
law. As there are many situations in which 
evidence of reputation serves a useful pur­
pose, a change was made in the March 1971 
draft providing that a character witness can 
give testimony expressing his own opinion, 
or he may testify as to the reputation of a 
person. There is no reason why the same 
character witness cannot do both if he has 
sufficient knowledge to give the required 
preliminary foundation testimony. What a 
responsible person thinks about the charac­
ter of one with whom he is well acquainted 
should be more meaningful than the con­
glomerate hearsay gossip of the community. 
Also, in urban living most people may have 
no reputation because of the lack of general 
comment, but it would be possible to find 
individual persons who had sufficient asso­
ciations with another to have an opinion 
with respect to him. 

The antiquated rule has been that the 
witness could testify as to the actual 
reputation in the general community, but 
could not state his personal opinion as to 
the character of the witness. This con­
cept is obsolescent today, and must be 
discarded. In our modern increasingly 
urbanized and highly mobile society to­
day, especially in urban communities, we 
no longer have the same kind of com­
munity knowledge that used to be typical 
of all America. People who live in large 
apartment house complexes and in the 
large cities of our country frequently are 
not acquainted with the person next door 
in an apartment or on the floor below. 
It is a very different society than what 
we had 100 years ago when everybody in 
a community knew everyone else. 

It is very obstructive to the proper 
administration of justice to continue to 
require that there must be :first a general 
reputation established by a witness in 
his community before a person may 
testify about the reputation of the wit­
ness' character. Many who work with 
witnesses at their places of employment 
or who know them at other places away 
from the place where they reside have 

valid opinions about their character. 
Their testimony as to their opinion of a 
witness' character would often have more 
true probative value to a judge or jury in 
evaluating the truth of a witness' state­
ment than would testimony as to the 
general reputation of the witness in his 
community. 

It will clearly modernize the rule in 
keeping with present conditions to per­
mit testimony stating the opinion of the 
witness as to the character of a person 
whom he knows, even though he does not 
happen to live in the same apartment 
house, or the same geographical area and 
so is not acquainted with his general 
reputation. 

Mr. DENNIS. Mr. Chairman, will the 
gentleman yield? 

Mr. MAYNE. I yield to the gentleman 
from Indiana. 

Mr. DENNIS. Mr. Chairman, it seems 
to me that if the gentleman from Iowa 
were addressing the matter from the 
viewPOint of including reputation, where 
one worked, for instance, as well as repu­
tation in the community, that the argu­
ment of the gentleman would gain 
strength that it now lacks. It troubles 
me a little to just let somebody's opinion 
come in. I wonder if the opinion of some­
body in the apartment house is really 
worth anything in the way of evidence. 
Reputation, although it ought to extend 
beyond residence to other areas where 
the man is known, such as his job, would 
seem to me to be perhaps more valid 
than mere opinion. 

Mr. MAYNE. Under the rules as I pro­
pose amending them, such opinion testi­
mony would be admissible only if they 
through personal knowledge have formed 
an opinion as to the character of the 
witness. A foundation must first be laid 
that they have had sufficient acquaint­
ance with the witness to have formed an 
opinion. This acquaintanceship could be 
by virtue of living in the same com­
munity, so that they know the person's 
reputation in their geographical area, 
but it could also be based on an actual 
knowledge of the person wherever he 
worked. 

I really feel that the Advisory Com­
mittee did consider this very carefully, 
and took a proper step in modernizing 
the law in this respect. 

The reasoning of the Advisory Com­
mittee has been cited with approval by 
the Eighth Circuit Court of Appeals just 
last November 14, in the case of the 
United States v. Joseph Armand Oliver, 
No. 73-1283. 

The circuit court reversed the trial 
judge because he had not permitted de· 
fense witnesses to testify regarding their 
opinion as to the prosecuting witness' 
character for truth and veracity. 

In his decision on behalf of the circmt 
court, Circuit Judge Lay said the court 
found the reasoning of the lower court--

No longer viable in the law of evidence. 
Under certain circumstances in an early de­
cision this circuit permitted a. character wit­
ness to give his personal opinion. In Swaffora 
v. United States, 25 F.2d 581, 584 (8th Cir. 
1928), the court ruled that it was within 
the trial judge's discretion to allow the char­
acter witness to testify whether or not he 
would believe the person under oath. The 

· answer to such a question clearly calls for 
the personal opinion of the character witness. 
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Accord, United States v. Walker, 313 F.2d 236, 
239-241 (6th Cir.), cert. denied, 374 U.S. 807 
(1963). 

Although not yet adopted, the Proposed 
Federal Rules of Evidence recognize the ad· 
mission of opinion evidence as a means oi 
proving character. See Rules 405(a) and 
608(a), 51 F.R.D. 315,348,388 (1971). As the 
Advisory Committee's note to Rule €08 
indicates: 

"While the modern practice has purported 
to exclude opinion, witnesses who testify to 
reputation seem in fact often to be giving 
their opinions, disguised somewhat mislead­
ingly as reputation. See McCormick § 44. Ancl 
even under the modern practice, a common 
relaxation has allowed inquiry as to whether 
the witnesses would believe the principal 
witness under oath." 

Proposed Federal Rules of Evidence, Rule 
608(a), Advisory Committee's Note, 51 F.R.D. 
315,389 (1971). 

While the Proposed Federal Rules have no 
binding force as yet, we think they accurately 
reflect current policy favoring the admissi­
bility of all relevant evidence. The rule lim­
iting proof to "reputation" alone has long 
received criticism. As Dean Ladd observed 
over 30 years ago, "it would greatly facilitate 
the means of proof and eliminate much of 
the legalistic formalism involved in reputa­
tion testimony if proof of character by opin­
ion were universally adopted." Ladd, Tech­
niques and Theory of Character Testimony, 
24 Iowa L. Rev. 498, 513 (1939). 

At this point, circuit Judge Lay stated 
in a footnote-

Dean Ladd also observed: The personal 
judgment of a qualified and reliable witness 
ought to be better than reputation of char­
acter based upon the hearsay interchange of 
gossip of scandal in the community. Further­
more, cross-examination could readily expose 
the personal hostility of a character witness 
and if his opinion was based upon an isolated 
transaction it could be excluded. It could 
be required that it be conditioned upon long 
acquaintance, association or knowledge. It 
would not need to be the exclusive method 
of proof but could be used concurrently with 
the present use of reputation as proof. The 
roundabout way which the law uses to prove 
character cannot avoid in a large ,measure 
the effect of personal opinion, and it loses 
many of the benefits which could be derived 
from its free use by qualified witnesses. 

Ladd, Techniques and Theory of Character 
Testimony, 24 Iowa L. Rev. 498, 511 (1939). 

Continuing his opinion, Lay said: 
Professor Wigmore has long been an 

advocate for the admissibllity of opinion 
evidence as it relates to character witnesses. 
See 7 Wigmore, Evidence § 1986 at 166 (3d 
ed. 1940). 

We find the policy advocated by the Pro­
posed FedeTal Rules to be the more sound 
and logical rule. To paraphrase the com­
mentators, the older rule has grown simply 
because it existed. To disguise opinion evi­
dence behind general euphemisms of "com­
munity reputation" requires the litigants to 
deal in formalisms when the truth is so im­
portant and nearby. UndeT the circumstances 
here existing we hold the personal opinions 
of the three witnesses as to the truth and 
veracity of the prosecutrix in the community 
in which she lived should have been 
admitted. 

I also cite the Model Code of Evidence, 
Rule 526, and the Uniform Rule of Evi­
dence, Rule 63, as authority for this con­
cept. Although the old school excluded 
opinion of the character of a witness, I 
think that approval of my amendments 
restoring Rule 405(a) and Rule 608(a) 
to the form recommended by the 

Advisory Committee and proposed in 
H.R. 5463 at its introduction is a progres­
sive step forward in the best interests 
of modem jurisprudence and reform. I 
respectfully urge their adoption. 

The CHAIRMAN. The time of the 
gentleman has expired. 

Mr. HUNGATE. Mr. Chairman, I rise 
in opposition to the proposed amend­
ment offered by the gentleman from Iowa 
(Mr. MAYNE). 

Mr. Chairman, I recognize that the 
rule as proposed by the gentleman from 
Iowa <Mr. MAYNE) is followed commonly 
in at least one district, the Eighth Cir­
cuit Court of Appeals, the one in which 
the gentleman from Iowa <Mr. MAYNE) 
and I both happen to practice, but it is 
my understanding that it is not followed 
in the others, or in many of the other 
States. 

I might say that we discussed the prob­
lem in the subcommittee at some length 
and, as I recall, the conclusion was that 
opinion evidence might be more easily 
developed and harder to contradict or to 
refute than would the customary use of 
reputation as to character in this sort of 
a case, but support of the committee's 
position was received from the Connecti­
cut Bar Association, the Washington 
State Bar Association, and others. 

As I say, I recognize that there are 
merits in this position taken by the gen­
tleman from Iowa (Mr. MAYNE) but on 
balance the subcommittee and, in tum. 
the full committee thought that we might 
be opening the door too wide to let in 
opinion evidence. 

The CHAffiMAN. The question is on 
the amendments offered by the gentle­
man from Iowa <Mr. MAYNE). 

The question was taken; and on a divi­
sion (demanded by Mr. MAYNE), there 
were-ayes 13, noes 11. 

Mr. HUNGATE. Mr. Chairman, I de-
mand a recorded vote. 

A recorded vote was refused. 
So the amendments were agreed to. 
The CHAIRMAN. The Clerk will read. 
The Clerk read as follows: 

ARTICLE V. PRIVn.EGES 

Rule 501. General Rule 
Except as otherwise required by the Con­

stitution of the United States or provided by 
Act of Congress or in rules prescribed by the 
Supreme Court pursuant to statutory au­
thority, the privilege of a witness, person, 
government, State, or political subdivision 
thereof shall be governed by the principles 
of the common law as they may be inter­
preted by the courts of the United States in 
the light of reason and experience. However, 
in civil actions and proceedings, with respect 
to an element of a clalln or defense as to 
which State law supplies the rule of decision, 
the privilege of a witness, person, govern­
ment, State, or political subdivision thereof 
shall be determined in accordance with State 
law. 

Mr. HUNGATE (during the reading). 
Mr. Chairman, I ask unanimous consent 
that the article be considered as read, 
printed in the RECORD, and open to 
amendment at any point. 

The CHAIRMAN. Is there objection to 
th'e request of the gentleman from 
Missouri? 

There was no objection. 
The CHAIRMAN. The Clerk will read. 
Mr. HUNGATE. Mr. Chairman, I make 

the point of order that a quorum is not 
present. 

The CHAIRMAN. The Chair will count. 
Evidently a quorum is not present. The 

call will be taken by electronic device. 
The call was taken by electronic de­

vice, and the following Members failed 
to respond: 

Archer 
Blatnik 
Bolling 
Broomfield 
Brown, Ohio 
Broyhill, N.C. 
Broyhill, Va. 
Camp 
Carey, N.Y. 
Carney, Ohio 
Cederberg 
Clark 
Clausen, 

Don H. 
Culver 
Danielson 
Dickinson 
Diggs 
Dorn 
Drinan 

[Roll No. 22] 
Esch 
Gettys 
Gibbons 
Haley 
Hastings 
Hebert 
Holifield 
Hosmer 
Howard 
!chord 
Jones, Ala. 
McSpadden 
Macdonald 
Martin, Nebr. 
Mathias, Calif. 
Mills 
Moss 
Nichols 
Passman 
Patman 

Podell 
Reid 
Rhodes 
Riegle 
Rogers 
Roncalio, Wyo. 
Roncallo, N.Y. 
Rooney, N.Y. 
Rooney, Pa. 
Roy 
Skubitz 
Staggers 
Stephens 
Tiernan 
Wilson, 

Charles H., 
Calif. 

Young, Ill. 

Accordingly, the Committee rose; and 
the Speaker having resumed the Chair 
Mr. STEED, Chairman of the �C�o�m�m�i�t�t�e�~� 
the Whole House on the State of the 
Union, reported that that Committee 
having had under consideration the bili 
H.R. 5463, and finding itself without a 
quorum, he had directed the Members to 
record their presence by electronic de­
vice, whereupon 374 Members recorded 
their presence, a quorum, and he sub­
mitted herewith the names of the ab­
sentees to be spread upon the Journal. 

The Committee resumed its sitting. 
The CHAIRMAN. The Clerk will read. 
The Clerk read as follows: 

ARTICLE VI. WITNESSES 

Rule 601. General Rule of Competency 
Every person is competent to be a witness 

except as otherwise provided in these rules. 
However, in civil actions and proceedings, 
with respect to an element of a claim or de­
fense as to which State law supplies the rule 
of decision, the competency of a witness shall 
be determined in accordance with State law. 

Rule 602. Lack of Personal Knowledge 
A witness may not testify to a matter un­

less evidence is introduced sufficient to sup­
port a finding that he has personal knowl .. 
edge of the matter. Evidence to prove per­
sonal knowledge may, but need not, consist 
of the testimony of the witness himself. This 
rule is subject to the provisions of rule 703, 
relating to opinion testimony by expert wit­
nesses. 

Rule 603. Oath or Affirmation 
Before testifying, every witness shall be 

required to declare that he will testify truth­
fully, by oath or ammatlon administered In 
a form calculated to awaken his conscience 
and impress his mind with his duty to do so. 

Rule 604. Interpreters 
An Interpreter is subject to the prov1sions 

of these rules relating to qualification as an 
expert and the administration of an oath or 
affirmation that he will make a true transla­
tion. 
Rule 605. Competency of Judge as Wlrtness 

The judge presiding at the trial may not 
testify in that trial as a witness. No objection 
need be made in order to preserve the point. 

Rule 606. Competency of Juror as Witness 
(a) At the trial.-A member of the jury 

may not testify as a witness before that jury 
in the trial of the case in whic)l he is sitting 
as a juror. If he is called so to testify, the 
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opposing party shall be afforded an opportu­
nity to object out of the presence of the jury. 

(b) Inquiry into validity of verdict or in­
dictment.-Upon an inquiry into the validity 
of a verdict or indictment, a juror may not 
testify concerning the effect of anything upon 
his or any other juror's mind or emotions as 
influencing him to assent to or dissent from 
the verdict or indictment or concerning his 
mental processes in connection therewith. 
Nor may his affidavit or evidence of any state­
ment by him indicating an effect of this kind 
be received for these purposes. 

Rule 607. Who May Impeach 
The credibllity of a witness may be at­

tacked by any party, including the party 
calling him. 
Rule 608. Evidence of Character and Conduct 

of Witness 
(a) Reputation evidence of character.-The 

credibility of a witness may be attacked or 
supported by evidence in the form of reputa­
tion, but subject to these limitations: (1) 
the evidence may refer only to character for 
truthfulness or untruthfulness, and (2) evi­
dence of truthful character is admissable only 
after the character of the witness for truth­
fulness has been attacked by reputation evi­
dence or otherwise. 

(b) Specific instances of conduct.-Specific 
instances of the conduct of a witness, for the 
purpose of attacking or supporting his cred­
ibility, other than conviction of crime as pro­
vided in rule 609, may not be proved by ex­
trinsic evidence. They may, however, in the 
discretion of the court, if probative of truth­
fulness or untruthfulness, be inquired into 
on cross-examination of the witness (1) con­
cerning his character for truthfulness or un­
truthfulness or untruthfulness of another 
witness as to which character the witness be­
ing cross-examined has testified. 

The giving of testimony, whether by an ac­
cused or by any other witness, does not op­
erate as a waiver of his privilege against self­
incrimination when examined with respect 
to matters which relate only to credibility. 

Rule 609. Impeachment by Evidence of 
Conviction of Crime 

(a) General rule.-For the purpose of at­
tacking the credibility of a witness, evidence 
that he has been convicted of a crime is 
admissible only if the crime involved dis­
honesty or false statement. 

(b) Time limit.-Evidence of a convic­
tion under this rule is not admissible if a 
period of more than ten years has elapsed 
since the date of the conviction or of the 
release of the witness from the confine­
ment imposed for that conviction, whichever 
is the later date. 

(c) Effect of pardon, annulment, or certifi­
cate of rehabilitation.-Evidence of a convic­
tion is not admissible under this rule if ( 1) 
the conviction has been the subject of a 
pardon, annulment, certificate of rehabilita­
tion, or other equivalent procedure based 
on a finding of the rehabtlitation of the per­
son convicted, and that person has not been 
convicted of a subsequent crime which was 
punishable by death or imprisonment in 
excess of one year, or (2) the conviction has 
been the subject of a pardon, annulment, 
or other equivalent procedure based on a 
finding of innocence. 

{d) Juvenile adjudications.-Evidence of 
juvenile adjudications is generally not ad­
missible under this rule. The court may, 
however, in a criminal case allow evidence 
of a juvenlle adjudication of a witness other 
than the accused if conviction of the offense 
would be admissible to attack the credibility 
of an adult and the court is satisfied that 
admission in evidence is necessary for a fair 
determination of the issue of guilt or inno­
cence. 

(e) Pendency of appeal.-The pendency of 
an appeal therefrom does not render evidence 
of a conviction inadmissible. Evidence of the 
pendency o! an appeal is admissible. 

Rule 610. Religious Beliefs or Opinions 
Evidence of the beliefs or opinions of a 

witness on matters of religion is not ad­
missible for the purpose of showing that by 
reason of their nature his credibility is 1m­
paired or enhanced. 
Rule 611. Mode and Order of Interrogation 

and Presentation 
(a) Control by court.-The court shall ex­

ercise reasonable control over the mode and 
order of interrogating witness and presenting 
evidence so as to (1) make the interrogation 
and presentation effective for the ascertain­
ment of the truth, (2) avoid needless con­
sumption of time, and (3) protect witnesses 
from harassment or undue embarrassment. 

(b) Scope of cross-examination.-Cross­
examination should be limited to the subject 
matter of the direct examination and matters 
affecting the credibility of the witness. The 
court may, in the exercise of discretion, per­
mit inquiry into additional matters as if on 
direct examination. 

(c) Leading questions.-Leading questions 
should not be used on the direct examina­
tion of a witness except as may be necessary 
to develop his testimony. Ordinarily leading 
questions should be permitted on cross­
examination. When a party calls a hostile 
witness, an adverse party, or a witness iden­
tified with an adverse party, interrogation 
may be by leading questions. 
Rule 612. Writing Used To Refresh Memory 

Except as otherwise provided in criminal 
proceedings by section 3500 of title 18, 
United States Code, if a witness uses a 
writing to refresh his memory for the pur­
pose of testifying, either-

( 1) while testifying, or 
(2) before testifying, if the court in tts 

discretion determines it is necessary in the 
interests of justice, an adverse party is en­
titled to have the writing produced at the 
hearing, to inspect it, to cross-examine the 
witness thereon, and to introduce in evidence 
those portions which relate to the testimony 
of the witness. If it is claimed that the 
writing contains matters not related to the 
subject matter of the testimony the court 
shall examine the writing in camera, excise 
any portions not so related, and order de­
livery of the remainder to the party entitled 
thereto. Any portion withheld over objec­
tions shall be preserved and made available 
to the appellate court in the event of an 
appeal. If a writing is not produced or 
delivered pursuant to order under this rule, 
the court shall make any order justice re­
quires, except that in criminal cases when 
the prosecution elects not to comply, the 
order shall be one striking the testimony or, 
if the court in its discretion determines that 
the interests of justice so require, declaring 
a. mistrial. 

Rule 613. Prior Statements of Witnesses 
(a) Examining witness concerning prior 

statement.-In examining a witness concern­
ing a prior statement made by him, whether 
written or not, the statement need not be 
shown nor its contents disclosed to him at 
that time, but on request the same shall 
be shown or disclosed to opposing counsel. 

(b) Extrinsic evidence of prior inconsis­
tent statement of witness.-Extrinsic evi­
dence of a prior inconsistent statement by a 
witness is not admissible unless the witness 
is afforded an opportunity to explain or 
deny the same and the opposite party is 
afforded an opportunity to interrogate him 
thereon, or the interests of justice otherwise 
require. This provision does not apply to ad­
missions of a party-opponent as defined in 
rule 801 {d) (2). 

Rule 614. Call1ng and Interrogation of 
Witnesses by Court 

(a) Calling by court.-The court may, on 
its own motion or at the suggestion of a 
party, call witnesses, and all parties are en-

titled to cross-examine witnesses thus 
called. 

(b) Interrogation by court.-The court 
may interrogate witnesses, whether called 
by itself or by a party. 

(c) Objections.-Objections to the calling 
of witnesses by the court or to interrogation 
by it may be made at the time or at the 
next available opportunity when the jury is 
not present. 

Rule 615. Exclusion of Witnesses 
At the request of a party the court shall 

order witnesses excluded so that they cannot 
hear the testimony of other witnesses, and 
it may make the order of its own motion. 
This rule does not authorize exclusion of 
{1) a party who is a natural person, or 
(2) an officer or employee of a pa.rty which 
is not a natural person designated as its 
representative by its attorney, or (3) a per­
son whose presence is shown by a party to 
be essential to the presentation of his cause. 

Mr. HUNGATE <during the reading). 
Mr. Chairman, I ask unanimous consent 
that article VI of the bill be considered 
as read, printed in the RECORD, and open 
to amendment at any point. 

The CHAIRMAN. Is there objection to 
the request of the gentleman from Mis­
souri? 

There was no objection. 
AMENDMENT OFFERED BY MR. WIGGINS 

Mr. WIGGINS. Mr. Chairman, I offer 
an amendment. 

The Clerk read as follows: 
Amendment offered by Mr. WIGGINs: On 

page 81, line 13 of the bill, after the word 
"testify", insert the words "as to any matter 
or statement occurring during the course of 
the jury's deliberations or to". 

On the same line, strike the word "con­
cerning". 

On page 81, line 17 of the b111, strike the 
period after the word "therewith" and in­
sert a comma and the following: "except that 
a. juror may testify on the question whether 
extraneous prejudicial information was im­
properly brought to the jury's attention or 
whether any outside influence was im­
properly brought to bear upon any juror." 

Mr. WIGGINS. Mr. Chairman, this 
amendment would retain the current lim­
its on the permissible grounds for im­
peaching jury verdicts, permitting such 
impeachment only in situations in which 
outside attempts to influence a jury's 
deliberations are alleged to have taken 
place. 

Rule 606(b), as it is now drafted pro­
vides that a juror may be permitted to 
testify, in an attack upon a verdict or 
indictment, on matters involving the in­
ternal deliberations of the jury as op­
posed to the current practice of allowing 
testimony only as to the existence of out­
side influences. This presents a disturbing 
invitation to regularized attempts to ob­
struct justice after trial through the im­
portuning of jurors to criticize the delib­
erations of their fellow jurors. The 
change would open the door to persistent 
post-trial harassment and intimidation 
of jury members by losing parties seeking 
to reverse verdicts that heretofore would 
have been considered final. As such, the 
current draft of the rule constitutes a 
most ill-advised policy. 

The traditional stance adopted by the 
courts in this regard has been to permit 
impeachment of a jury verdict only in 
instances of extraneous influence or pres­
sure. For example, reversals have been 
based upon a showing that a bailift' ex-
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pressed opinions to jurors as to the guilt 
of a defendant (Parker v. Gladden, 385 
U.S. 363) and that police witnesses 
against a defendant were also in charge 
of and conversed with jurors while super­
vising their sequestration. (Turner v. 
Louisiana, 379 U.S. 466) Similarly, rever­
sal of a conviction has been deemed ap­
propriate when sequestered jurors, while 
still undecided, were shown to have pe­
rused a newspaper article unfavorable to 
the defendant. (Mattox v. United States, 
146 U.S. 140) The understandable ra­
tionale for permitting jurors to give evi­
dence as to such outside influences lies in 
a fundamental concern that the jury de­
liberation should be wholly independent 
and based only upon evidence developed 
at the trial. See Turner v. Louisiana, 
supra at 471-72. 

However, contrary to the Judicary 
Committee's proposed expanded rule, 
jurors have not generally been permitted 
to testify as to the substance or the proc­
ess of their deliberations or to their 
method of reaching a verdict. See M c­
Donald v. Pless, 238 U.S. 264 <1914) <con­
cerning an allegation of an improper 
quotient verdict); Hyde v. United States, 
225 U.S. 347 (concerning an allegation of 
a compromise verdict arranged among 
the jurors); Bryson v. United States, 238 
F. 2d 657 (9th Cir. 1956), cert. den., 355 
U.S. 817 (concerning an allegation that 
the jury had not understood the mean­
ing of the term "affiliated," which played 
a part in the case) . 

In delineating between extraneous in­
fluences and incorrect deliberation proce­
dures, the courts do not, and neither do 
I in opposing the current proposal, sug­
gest that the latter are inconsequential. 
However, to expand the permissiblity of 
impeaching jurors beyond the particu­
larly gross instances of extraneous in­
fluence-which certainly must be con­
demned-would create a Pandora's box 
of ill effects more than offsetting any ben­
efit derived from mitigating the results 
of occasional incorrect jury deliberations. 

First, if the internal jury deliberative 
process were subject to impeachment, it 
cannot but be expected that a myriad of 
convicted defendants and losing civil 
parties would immediately seek to delay 
and defer imposition of sentence or 
judgment based upon allegation of er­
ror.'3 within the jury's deliberative proc­
ess. Given the length and relative com­
plexity of most jury instructions, the 
facile attorney would have no difficulty, 
after a post trial examination of jurors, 
in establishing �~�n�e�g�a�t�i�o�n�s� that par­
ticular instructions were misunderstood 
or misapplied by the jury. Thus, the es­
sential goal of finality of decision would 
be further endangered, even in the 
realm of civil law. Such an increase in 
petitions would also serve to overburden 
even more heavily an already flounder­
ing court system. 

Second, these investigations gen­
erated by an increased prospect of re­
versal through jury impeachment would 
inevitably serve to harass jurors, through 
the device of insistent investigators. See, 
for instance, Miller v. United States, 403 
F.2d 77 (2nd Cir. 1968), where the court 
deemed it necessary to enjoin further 
attempts by a defendant's investigators 

to contact jurors after it was shown that 
various jurors had been repeatedly ques­
tioned, often after protesting. Such po­
tential for post verdict interference is 
hardly calculated to encourage the pub­
lic to accept jury service. 

Finally, if it were to become common 
practice that the details of jury deliber­
ations be opened to post mortem exami­
nation, replete with particular jurors 
testifying as to what other jurors said 
or did, this; in the words of the Supreme 
Court in the McDonald case (supra, at 
267-268) , "would be to make what was 
intended to be a private deliberation the 
constant subject of public investiga­
tion-to the destruction of all frankness 
and freedom of discussion and con­
ference." 

In short, the Supreme Court's cogent 
observations in the McDonald case in 
1914, in rejecting the permissibility of 
impeachment of most jury deliberations, 
are just as applicable today: 

But let it once be established that ver­
dicts solemnly made and publicly returned 
into court can be attacked and set aside on 
the testimony of those who took part in 
their publication and all verdicts could be, 
and many would be, followed by an inquiry 
in the hope of discovering something which 
might invalidate the finding. Jurors would 
be harassed and beset by the defeated party 
in an effort to secure from them evidence 
and facts which might establish misconduct 
suftlcient to set aside a verdict. [238 U.S. at 
267.] 

While the adverse effects of such oc­
currences as quotient and compromise 
verdicts are not to be ignored or accept­
ed as inevitable, their eradication is bet­
ter sought through the formulation and 
development of more precise and lucid 
predeliberation jury instructions than 
through the nullification of the jury's 
final decision. 

Therefore, I suggest that the House 
of Representatives would be better ad­
vised to adopt this amendment which 
would maintain the current well rea­
soned practice of drawing the line, as to 
permissible verdict impeachment, be­
tween allegations of extraneous influ­
ences and allegations of incorrect inter­
nal deliberation procedures. 

The CHAIRMAN. The time of the 
gentleman has expired. 

(By unanimous consent, at the request 
Of Mr. DENNIS, Mr. WIGGINS was allowed 
to proceed for 2 additional minutes.) 

Mr. WIGGINS. I yield to the gentle­
man from Indiana. 

Mr. DENNIS. I thank the gentleman 
for yielding. 

Under the amendment which the 
gentleman proposed, if one of the jurors 
was alleged to have stated in the jury 
room to the others that he had made up 
his mind anC: it did not make any dif­
ference how long he stayed there, he was 
going to vote a certain way, would it be 
possible for the other· jurors to give af­
fidavits �~�t�o� that effect after the vote was 
brought in? 

Mr. WIGGINS. Under the proposed 
rule or under my rule? 

Mr. DENNIS. Under your amendment. 
Mr. WIGGINS. In my opinion, it would 

not. 
Let me say I am not insensitive to the 

problem. If you have a juror who will not 

discuss the issues as he should, I think 
it is wholly appropriate for the foreman 
of that jury to take that fact back to the 
judge and see the juror is properly in­
structed. If in fact he fails to comply 
with those instructions, the foreman can 
then take that fact back to the judge and 
the matter can be corrected by the new 
trial at that time. 

Mr. DENNIS. Vlill the gentleman yield 
further? 

Mr. WIGGINS. I yield to the gentle­
man. 

Mr. DENNIS. Under your proposed 
amendment, would it be possible to take 
the affidavit or testimony of the jurors 
that they had added up their several 
votes and divided by 12 and arrived at 
a quotient decision? 

Mr. WIGGINS. In my opinion, that 
would not be the appropriate subject 
of inquiry under my amendment. In say­
ing that, I say to my friend from In­
diana I am not insensitive to the prob­
lem of the quotient verdict, but the 
further problem is whether we should 
open up the jury negotiations for an in­
quiry into that subject or whether the 
problem of the quotient verdict should 
be addressed by the court in giving in­
structions to the jury at the outset. 

Mr. DENNIS. A I correct that under 
the committee version as it appears in 
the bill the matter of a quotient verdict, 
or the juror who had made up his mind, 
could be attacked through the testimony 
of other jurors as the bill now stands? 

Mr. WIGGINS. I believe that is with­
in the intent of the language of 606(b) 
to make such an inquiry proper. 

Mr. DENNIS. I thank the gentleman. 
Mr. HUNGATE. Mr. Chairman, I rise 

in opposition to the amendment. 
Mr. Chairman, recognizing there is ef­

fective authority on both sides of the is­
sue and the Judicial Conference sup­
ported the committee version in which 
we would seek to prohibit the quotient 
verdict. I do not think the amendment 
would facilitate justice, although there is 
a certain amount of argument on both 
sides. 

The committee view is supported by 
various associations, such as Association 
of the Bar of New York, the Chicago Bar 
Association, and the Judicial Conference 
made no objection. . 

Thirteen States favor the committee's 
version: Ca.Ufornia, Florida, Iowa, Kan­
sas, Nebraska, New Jersey, North Da­
kota, Ohio, Oregon, Tennessee, Texas, 
Washington, and Wisconsin. 

The CHAIRMAN. The question is on 
the amendment offered by the gentleman 
from California, (Mr. WIGGINS). 

The question was taken; and on a di­
vision (demanded by Mr. WIGGINs) there 
were ayes 25, noes 33. 

So the amendment was rejected. 
The CHAIRMAN. Are there further 

amendments to article VI ? 
AMENDMENT OFFERED BY MR. HOGAN 

Mr. HOGAN. Mr. Chairman, I offer an 
amendment. 

The Clerk read as follows: 
Amendment offered by Mr. HoGAN: Strike 

out lines 1 through 4 on page 83 of the bill 
and insert in lieu thereof the following: 

(a) General rule.-For the purpose of at­
tacking the credibility of a witness, evidence 
that he has been convicted of a crime is ad-
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missible but only if the crime ( 1) was pun­
ishable by death or imprisonment in excess 
of one year under the law under which he 
WM convicted, or (2) involved dishonesty or 
false statement regardless of the punish­
ment. 

Mr. HOGAN. Mr. Chairman, the effect 
of my amendment would be to reinstate 
the language of rule 609 (a) as sent to the 
Congress by the U.S. Supreme Court. 

This amendment is also supported by 
the Department of Justice. 

The rule as drafted by the Judiciary 
Committee not only rejects the version 
of the rule recommended by the Advi­
sory Committee on Rules of Evidence of 
the Judicial Conference of the United 
States, but it abrogates the prevailing 
view in the overwhelming i..lUmber of Fed­
eral and State courts. It also is a clear 
disavowal of the version of the rule the 
Congress adopted in 1970 in the District 
of Columbia Court Reorganization Act. 

As written in the bill, rule 609(a) 
would permit the impeachment of wit­
nesses by proof of prior conviction only 
if the crimes involved dishonesty or false 
statements. Besides the difficulty inher­
ent in determining precisely which 
crimes involve dishonesty and which do 
not, it seems to me that this provision 
would cut the jury off from information 
that justice requires the jury to have in 
assessing the credibility of witnesses. My 
amendment to this rule would allow for 
il.mpeachment by proof of any conviction 
for a felony. 

The courts would certainly have dif­
ficulty with the term "dishonesty" in the 
present proposad of rule 609 <a) . Although 
ordinarily one would think of car theft 
as involving dishonesty, it might be con­
tended that the "joyriding" type of case 
did not involve dishonesty. Then, too, 
one might think of housebreaking as 
usually involving dishonesty, but there 
could be cases where the trespass was 
obviously not accompanied by any inten­
tion to steal or commit any other crime, 
so that argument could be made that 
some kinds of offenses normally thought 
to involve dishonesty did not involve dis­
honesty on the facts. The standard em­
ployed in the committee's rule is simply 
not a very satisfactory one. 

Beyond aJ.l that, however, it is plainly 
unwise to limit the information that 
can go to a jury about the criminal rec­
ord of witnesses. The rule should be 
amended to allow proof of any felony to 
be used, but one should not equate the 
admissibility of such evidence with a 
destruction of the witness' credibility. 
The Government must often prosecute 
cases with key witnesses who had pre­
viously been convicted of felonies-this 
frequently happens in narcotics con­
spiracy cases-but the juries do not 
necessarily reject the witnesses' testi­
mony because of the prior conviction. I 
would emphasize, therefore, that this 
amendment concerns simply admissibil­
ity-allowing evidence to go before the 
jury. The amendment does not operate 
necessarily to destroy the credibility of 
a witness with a criminal record. Ob­
viously, the character of a witness is 
material circumstantial evidence on the 
question of the veracity of the witness. 
Prior criminal conduct, including all 

prior felony convictions, is relevant evi­
dence of such character. 

The proponents of the committee's 
version of the rule argue that allowing 
proof of prior convictions unfairly prej­
udices the jury against the accused who 
takes the stand. First of all, the fifth 
amendment gives him the right to refuse 
to take the stand at all and thereby pre­
vent all prior convictions from coming 
to the jury's attention. But the commit­
tee's version of the rule applies to all 
witnesses, not only defendant witnesses, 
and it applies to civil as well as criminal 
cases. 

My amendment would benefit parties 
on all sides of litigation-the civil plain­
tiffs and civil defendants, the Govern­
ment in prosecutions and the criminal 
defendant. 

Suppose some governmental body in­
stituted a civil action for damages, and 
the defendant called a witness who had 
been previously convicted of malicious 
destruction of public property. Under the 
committee's formulation; the convictions 
could not be used to impeach the wit­
ness' credibility since the crimes did not 
involve dishonesty or false statement. 
Yet, in the hypothetical case, as in any 
case in which the government was a 
party, justice would seem to me to re­
quire that the jury know that the wit­
ness had been carrying on some private 
war against society. Should a witness 
with an antisocial background be allowed 
to stand on the same basis of believ­
ability before juries as law-abiding citi­
zens with unblemished records? I think 
not. 

Let me cite an example where the com­
mittee's rule unfairly prejudices the 
criminal defendant. In prosecuting crim­
inallaws, prosecutors must often use the 
testimony of accomplices or people with 
such backgrounds who mingle with the 
criminal element and thereby learn 
about criminal activities. The Govern­
ment. might, for example, need to use a 
man with convictions for drug trafficking 
to testify against some bigger drug ped­
dler, that is, someone higher up in the 
criminal enterprise. Yet, since such 
crimes do not involve dishonesty, the 
drug convictions of Government wit­
nesses would not be admissible under 
rule 609(a), as it now stands, for the de­
fendant to cast doubt on the veracity of 
the prosecution's witnesses. It would 
simply be unjust that people could be 
prosecuted for serious crimes on the tes­
timony of witnesses who are convicted 
felons without that fact being known to 
the jury. The jury should have this in­
formation to assess the witness' believ­
ability. It is a necessary fact of life that, 
especially in conspiracy cases, the prose­
cution has to use the testimony of wit­
nesses of bad character and frequently 
convicted felons. It is simply unjust to 
prevent the jury from learning about 
the criminal record of such witnesses. 

By the same token, the rules of evi­
dence should not permit a witness to tes­
tify on behalf of a criminal defendant 
with the appearance of an unblemished 
citizen, whereas in fact that witness has 
been convicted of felonies. This is not to 
say that people with criminal records 
necessarily lie, but it is to say that juries 

should weigh the criminal record in de­
termining credibility. 

Mr. Chairman, no one can object to 
permitting a witness to be held up to a 
jury as unworthy of belief because he or 
she had been convicted for cheating or 
stealing, but that surely does not exhaust 
the subject matter. How credible is a wit­
ness who has been convicted, let us say, 
for kidnapping, or for espionage, or for 
inciting civil disorders, or for aircraft 
piracy, or for assassination, or for any 
of a number of other crimes set out in 
title 18 of the United States Code? Does 
it make sense to allow a conviction for 
theft to be proved against a witness and 
not allow other felony convictions to be 
proved? Are we really that suspect of 
acts of dishonesty while willing to keep 
from juries the information, for example, 
that a witness had been convicted for 
making explosive or incendiary devices 
with the intent to detonate them in pub­
lic buildings. Personally I am more con­
cerned about the moral worth of indi­
viduals capable of engaging in such out­
rageous acts as adversely reflecting on a 
witness' character than I am of thieves, 
and that comparison justifies my 
amendment. 

When the draftsmen of the Advisory 
Committee on tne Rules of Evidence 
originally rejected the crimen falsi alter­
native for rule 609, they did so because 
most of the crimes regarded as having 
a substantial impeaching effect would be 
excluded, resulting in virtually the same 
effect as if the alternative allowing no 
prior convictions for impeachment pur­
poses were adopted. 

In the commentaries to the first draft, 
the Advisory Committee on the Rules of 
Evidence noted: 

While it may be argued that considera­
tions of relevancy should limit provable con­
victions to those of crimes of untruthfulness, 
acts are constituted major crimes because 
they entail substantial injury to and disre­
gard of the rights of other persons or the 
public. A demonstrated instance of wllling­
ness to engage in conduct in disregard of ac­
�~�e�p�t�e�d� patterns 1s translatable into willing­
ness to give false testimony. 

A further argument against adoption 
of the crimen falsi alternative, as noted 
above, is that of its unpredictability and 
its uneven application to criminal de­
fendants across the board. 

What, really, is dishonesty or false 
statement in judicial or legal terms? Un­
less one practices in a jurisdiction which 
has statutorily defined crimen falsi, the 
common law definition of "any crime 
which may injuriously affect the admin­
istration of justice, by the introduction of 
falsehood and fraud" is applicable. This 
definition has been held to include forg­
ery, perjury, subornation of perjury, 
suppression of testimony by bribery, con­
spiracy to procure the absence of a wit­
ness or to accuse of crime, obtaining 
money under false pretenses, stealing, 
moral turpitude, shoplifting, intoxica­
tion, petit larceny, jury tampering, em­
bezzlement and filing a false estate tax 
return. In other jurisdictions, some of 
these same offenses have been found not 
to fit the crimen falsi definition. 

From the foregOing analyses under­
taken by the eminent professors, jurists 
and lawyers of the Advisory Committee, 
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as well as by my colleagues on the Com­
mittee on the Judiciary, I am convinced 
that the only viable alternative is that 
which has stood the test of time. If for 
no other reason than that the other con­
sidered alternatives are no improvement 
over the shortcomings of the traditional, 
I urge that my amendment be adopted. 

Mr. DENNIS. Mr. Chairman, I make 
the point of order that a quorum is 
not present. 

The CHAIRMAN. The Chair will 
count. 

Eighty-one Members are present, not 
a quorum. · 

The call was taken by electronic de­
vice, and the following Members failed 
to respond: 

[Roll No. 23] 
Adams Hansen, Wash. 
Alexander Hebert 
Archer Holifield 
Blackburn Horton 
Bolling Jarman 
Broomfield Jones, Ala. 
Brown, Calif. Karth 
Brown, Mich. Kuykendall 
Broyhill, Va.. Landrum 
Camp Leggett 
Carey, N.Y. McSpadden 
Carney, Ohio Madden 
Clark Ma1lliard 
Clausen, Martin, Nebr. 

Don H. Mathias, Calif. 
Culver Mathis, Ga. 
Diggs Mayne 
Dingell Meeds 
Esch Mills 
Fraser Mitchell, Md. 
Gibbons Moakley 
Haley Moorhead, Pa. 
Hanna Nix 

Passman 
Powell, Ohio 
Reid 
Rhodes 
Roncalio, Wyo. 
Rooney, N.Y. 
Rooney, Pa. 
Roush 
Roy 
Ryan 
Skubitz 
Stanton, 

JamesV. 
Steele 
Steiger, Wis. 
Tiernan 
Vander Jagt 
Wilson, 

Charles H., 
Calif. 

Young, Alaska 
Zion 

Accordingly, the Coi_lmittee rose; and 
the Speaker pro tem .. e <Mr. McFALL) 
having assumed the chair, Mr. STEED, 
Chairman of the Committee of the Whole 
House on the State of the Union, re­
ported that that committee having had 
under consideration the bill H.R. 5463, 
and finding itself without a quorum, he 
had directed the Members to record their 
presence by electronic device, when 365 
Members responded to their names, a 
quorum, and he submitted herewith the 
names of the absentees to be spread 
upon the Journal. 

The Committee resumed its sitting. 
Mr. DENNIS. Mr. Chairman, I rise in 

opposition to the amendment. 
Mr. Chairman, I will state to the 

Members of the Committee that this par­
ticular amendment deals with the sub­
ject matter of when, whether, and to 
what extent, during the trial of a law­
suit, one can cross-examine a witness, 
whether he be the defendant in a crim­
inal case or any other witness, on the 
subject of previous criminal convictions 
he may have had. 

The general rule, as those of us who 
practice law know, in most places, is 
that we allow unrestricted cross-exami­
nation of any and all previous convic­
tions which any witness may have had. 
The theory of that is that we permit it 
on the ground that it goes to his credi­
bility as a witness. 

Now, it is a great anomaly that we do 
that, because unless the man takes the 
witness stand, if he is a criminal defend­
ant, it is absolutely impossible, ordinarily, 
to put in any evidence concerning his 
previous convictions, which have noth­
ing to do with the case on trial at all, but 
if he has the temerity to take the witness 

std,nd, we open all that up, on the theory 
that it goes to his credibility as a witness. 

Now, Mr. Chairman, that is one of the 
most unfair rules of law that we· have. 
And when I say so, I am not speaking 
from theory; I am speaking from expe­
rience. Once in a while I get a chance to 
talk about something that I know some­
thing about, and concerning something 
about which I really think I am right. As 
far as I am concerned, this is one of those 
occasions. 

I spent 4 years as a prosecuting attor­
ney in the State of Indiana, prosecuting 
on behalf of the State. I spent another 
year in the Army as a judge advocate 
officer, prosecuting for the Government, 
r.:.1d I have defended a lot of defendants 
in criminal cases since. My experience is 
that, from either side of the table, this is 
utterly unfair. We put the fellow, who­
e ·er had any record, in this box. Either 
he can refuse to take the stand, as he is 
entitled to under the fifth amendment, 
and let the case go, or else he takes the 
stand and they crucify him with these 
rrevious irrelevant crimes which have 
nothing to do with what he is now on 
trial for. 

Studies have shown that the one single 
reason, the one greatest reason, for mis­
carriages of justice is faulty eyewitness 
testimony. 

However, about the next highest is this 
very rule, because people are either 
frightened off the stand, and do not tell 
their story, or else they take the stand 
and are crucified by being asked about 
entirely irrelevant offenses. 

What we have done in the committee 
is the logical thing. If you really do 
want to try people just because you think 
they are bad actors, and you ought to 
throw them in jail just on general prin­
ciples-and if you do not think that is a 
good principle, and I do not think most 
of us do think so-then you want to do 
what the committee has done, because 
we have said this: We have said that, 
for the purpose of attacking credibility 
of a witness, evidence that he has been 
convicted of a crime is admissible only 
if the crime involved dishonesty or false 
statement. In other words, if it in fact 
did bear on his credibility. Certainly, 
if he has been convicted of perjury or 
false pretense or fraud or something of 
that kind, it does reflect on his credibil­
ity, but if he stole an automobile when 
he was 18 years old or if he slugged some­
body in a bar 10 years ago or something 
like that, then it has no connection to 
)lis credibility at all and it should not be 
inquired about on that basis. 

The CHAIRMAN. The time of the 
gentleman has expired. 

<By unanimous consent, Mr. DENNIS 
was allowed to proceed for 2 additional 
minutes.) 

Mr. DENNIS. So all we have done in 
the committee is to write a rule of reason 
and fairness. 

I would like to point out to you that 
it does not apply only to a man who is 
a defendant in a criminal case, but it 
applies to any witness. Under the rule 
that the gentleman has in his amend­
ment, if 20 years ago you were guilty of 
some misdemeanor and were called in as 
a witness in a civil case, then they could 

ask you about it, although that case had 
nothing to do with the case on trial be­
fore you. 

Now, at one time I was prosecuting a 
labor riot and there was a labor leader 
on the stand, a perfectly decent guy ex­
cept that he had been leading the riot. 
with no record except for the fact that 
once, 18 years ago, he stole a car when 
he was a young man. He needed to take 
the stand in order to tell his version of 
that case. He claimed he was not guilty 
of anything. His attorney came to me 
and asked me if I would skip asking him 
about his previous conviction, and I am 
glad to say I did, because I thought it 
was unfair and irrelevant. 

All we are doing here is holding those 
questions down to crimes which do in 
fact bear on credibility, which is the 
theory of asking him anything at all, and 
we are preventing prosecution just be­
cause the man has a bad character. 

Mr. HOGAN. Will the gentleman yield? 
Mr. DENNIS. I yield to the gentleman. 
Mr. HOGAN. I am sure the gentleman 

from Indiana would not want to mislead 
the Committee of the Whole that a con­
viction which took place 20 years ago 
could be used under my version of the 
rule. There is a cutoff at 10 years. 

Mr. DENNIS. I beg the gentleman'! 
pardon. It is quite true. Further down in 
another section of the bill we limit it to 
10 years, but it does not change the prin­
ciple at all. Suppose he stole the car 10 
years ago instead of 20 years ago. My . 
argument is equally good. It is irrele­
vant; it has nothing to do with the case 
and is unfair. 
AMENDMENT OFFERED BY MR. SMITH OF NEW 

YORK, AS A SUBSTITUTE FOR THE AMENDMENT 
OFFERED BY MR. HOGAN 

Mr. SMITH of New York. Mr. Chair­
man, I offer an amendment as a substi­
tute for the amendment offered by the 
gentleman from Maryland (Mr. HoGAN). 
This amendment was printed in the 
RECORD and is known as the Wiggins 
amendment to rule 609 (a) . 

The Clerk read as follows: 
Amendment offered by Mr. SMITH O'f New 

York as a substitute for the amendment 
offered by Mr. HoGAN: On page 83, line 3 of 
the b1ll, after the words "only 1f the crime", 
insert the words "(1) was punishable by 
death or imprisonment in excess of one year, 
unless the court determines that the dan· 
ger of unfair prejudice outweighs the pro­
bative value of the evidence of the conviction, 
or (2) ". 

Mr. SMITH of New York. Mr. Chair­
man, this amendment in the nature of 
a substitute to the Hogan amendment, 
puts before the committee the language 
adopted by the subcommittee in our con­
sideration of this matter. 

What it is, is a compromise between 
the version adopted by the full Com­
mittee on the Judiciary and the Hogan 
amendment. 

The Hogan amendment, which I un­
derstand represents the present law, 
would allow, for the purpose of attack­
ing the credibility of a witness, the in­
troduction of evidence of conviction of 
crimes punishable by death or imprison­
ment in excess of 1 year; that is, felonies. 
In other words, to attack the credibility 
of a witness, it would allow the introduc­
tion of evidence of conviction of felonies 
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which have occurred within a 10-year 
period. 

The committee itself has limited the 
introduction of such convictions only to 
crimes involving dishonesty or false 
statements. 

The original version of the subcom­
mittee was a compromise between these 
two extremes, and it said this-and this 
is my substitute: 

For the purpose of attacking the credi­
bility of a witness, evidence that he had been 
convicted of a crime is admissable only if 
the crime was punishable by death or im­
prisonment in excess of one year (that is 
a. felony), unless the court determines that 
the danger of unfair prejudice outweighs 
the probative value of the evidence of the 
conviction, or (2) the crime involved dis­
honesty or false statement. 

So, as I say, the wording adopted by 
the subcommittee is a compromise be­
tween the committee bill and the Hogan 
amendment. 

And my substitute allows the intro­
duction of evidence of convictions of pre­
vious felonies, within a 10-year period, 
but reserves to the court the opportunity 
and the responsibility of determining 
that the probative value of that evidence 
outweighs the danger of unfair preju­
dice. 

We on the subcommittee thought this 
was a ligitimate compromise between 
these two points of view, because there 
is no doubt that there is probative value 
in the evidence of previous felonies, but 
once received, there is no doubt that 
testimony of previous felonies could un­
duly prejudice the jurors. 

So I would urge upon the Members to 
adopt the substitute which I have offered 
for the amendment offered by the gentle­
man from Maryland <Mr. HoGAN). It 
restores the original wording as adopted 
by the subcommittee, and it is a compro­
mise between these two versions of the 
committee bill and the Hogan amend­
ment. 

Mr. HUNGATE. Mr. Chairman, I move 
to strike the last word, and I rise in sup­
port of the substitute amendment offered 
by the gentleman from New York (Mr. 
SMITH) for the amendment offered by 
the gentleman from Maryland <Mr. 
HoGAN). 

First, Mr. Chairman, I would commend 
those of us in this corporal's guard who 
are here in the Chamber, because I think 
this is one of the most important matters 
to come before us, or one of the two most 
important amendments relative to this 
bill which we are presently dealing with, 
and this was one that raised the most 
discussion among the members of the 
committee. 

I am not qualified to say who is right 
or who is wrong, but this is where the 
real discussion should be done. 

Mr. Chairman, I would like to outline 
what I believe the situation is on this 
section. 

Mr. Chairman, without the amend­
ment offered by the gentleman from 
Maryland <Mr. HoGAN) with the bill just 
as it now is, and if there is no further 
amendment, and if the separate amend­
ment offered by the gentleman from New 
York (Mr. SMITH) is defeated, then the 
committee amendment provides that 
when you are going to attack the credi-

bility of a witness you can do it only 
through the introduction of evidence of 
a crime-there must be a crime involving 
dishonesty or false statement. That is 
the position that is in the bill now which 
was adopted by the full committee. 

Now, if you are going to go to ex­
tremes-and that is not a good way to 
put it-but if you take the context of 
the argument then you take pretty much 
what is existing law, and that is the case 
of the Hogan amendment, and this would 
mean that you could use evidence of con­
viction of a crime in order to impeach 
the credibility of a witness, or of course, 
if it involved dishonesty or false state­
ment, or if it involved conviction of what 
we would commonly call felonies, which 
means 1 year. 

I think I have stated that correctly, 
and if I have not then I would ask to be 
corrected. 

The substitute Mr. SMITH now offers 
is in effect a middle ground between the 
two. That is what we see it as. One could 
impeach a witness' credibility by con­
viction of a crime if the crime involved 
dishonesty or falsity, the same as in the 
other. One can do that. Then one could 
also impeach him by evidence of what we 
call a felony, in other words, imprison­
ment of 1 year or more, but with a pro­
viso on that, the proviso being, as Mr. 
SMITH explained, that the judge finds 
that the unfair prejudice from showing 
that he has been convicted of a crime 
does not outweigh the value of the evi­
dence otherwise. We give discretion to 
the judge as to whether one is being 
impeached by evidence he has created by 
reason of a felony. Those are the three 
grounds. 

I would support the substitute. I would 
probably, if it is defeated, oppose the 
Hogan amendment and go back to sup­
port the version adopted by the full 
committee. 

Mr. BRASCO. Mr. Chairman, will the 
gentleman yield? 

Mr. HUNGATE. I yield to the gentle­
man from New York. 

Mr. BRASCO. I thank the gentleman 
for yielding. 

I want to ask the gentleman from In­
diana (Mr. DENNis) a question, if I 
might, with respect to his amendment. I 
heard him in the well of the House dis­
cuss the strong intention-and I have no 
reason to doubt the intention of his 
amendment--to allow a defendant to 
take the stand and not be severely preju­
diced as indicated, a young man who was 
convicted when he was 18 or 19 yean; 
old, and was now to be cross-examined 
as he took the stand in his own defense 
about that crime so long ago. I am in­
clined to agree with the gentleman, but 
I am troubled by what I consider to be a 
dilemma, so I should like to pose this 
question. 

Suppose I am a defense attorney in the 
courtroom, and the witness is a witness 
for the prosecution, and he has been 
convicted of several crimes, say, within 
the last month before this trial, con­
victed by taking a plea before the court. 
I want to show that the only reason he 
is in the courtroom today testifying 
against my client is because he made a 
sweetheart deal with the prosecution 

when he had 100 years hanging over his 
head. 

One of the crimes which has nothing 
to do with dishonesty or credibility, I be­
lieve, would be murder. He is a convicted 
murderer. He took a plea and made a 
real deal. Now I cross-examine him to 
try to show this deal. As I remember the 
rules of evidence, I am bound on cross­
examination with respect to impeach­
ment by the witness' answers. He says, 

No, I never made any deal. 

The only way I could get to the jury 
the fact that this prosecution witness 
had the motivation-and that is for the 
jury to decide-to make a deal is to ask 
him: 

Is it not a fact that one month prior to 
your taking the stand against my client, you, 
on an admission of guilt on your own in an 
open courtroom, pleaded guilty to murder in 
the first degree? To assault and battery? 

It seems to me-and this is the di­
lemma, because I agree with what the 
gentleman is saying--

The CHAIRMAN. The time of the gen­
tleman has expired. 

(By unanimous consent, at the request 
Of Mr. BRASCO, Mr. HUNGATE was allowed 
to proceed for 2 additional minutes.) 

Mr. BRASCO. Mr. Chairman, will the 
gentleman yield? 

Mr. HUNGATE. I yield to the gentle­
man from New York. 

Mr. BRASCO. I thank the gentleman 
for yielding. 

I am in sympathy with what the gen­
tleman is trying a, do, but this troubles 
me no end becllse what we are do­
ing on the one hand is supposedly giving 
something to a defendant, and with the 
way the prosecutions are going today, 
taking a whole lot away from him by not 
being able to discredit a government 
witness except within a very limited 
scope. 

Mr. DENNIS. Mr. Chairman, will the 
gentleman from Missouri yield? 

Mr. HUNGATE. I yield to the gentle­
man from Indiana. 

Mr. DENNIS. I thank the gentleman 
for yielding. 

The gentleman poses, of course, a spe­
cial case, and I suppose that all rules or 
any rules may have some objection or 
some difficulty on the facts of some spe­
cial case. I would say, first, in reply, that 
overall the rule that I am suggesting, 
which is in the committee bill, is still 
far and away the fairest rule. Second, 
to address myself to the gentleman's 
question more specifically, I think in the 
kind of situation he suggests, the cross­
examiner could go into all of the facts 
ana circumstances, and offers, and the 
entire situation, and the whole back­
ground, without really having to rely 
strictly on the conviction. 

Mr. BRASCO. I will say to my friend, 
the conviction would be the strongest 
motivation for this man to make the 
deal. Again I suggest to the best of my 
recollecWion when I was in the court­
room one was preempted on the im­
peachment of a witness to go beyond his 
answer because one could go on ad in­
finitum. If I asked him and he said no, 
I did not make a deal, I was stuck with 
that. 
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Mr. HOGAN. Mr. Chairman, will the 
gentleman yield? 

Mr. BRASCO. I yield to the gentleman 
from Maryland. 

M:::-. HOGAN. The gentleman brought 
out a strong argument which I men­
tioned. This applies in civil cases as well 
as criminal cases to all witnesses, and in 
most prosecutions the prosecution of ne­
cessity is using in many instances con­
victed felons, and the defendant in those 
cases in no way can impeach the credi­
bility of those witnesses who are testify­
ing against him, so it works to the detri­
ment of the defendant. 

Mr. BRASCO. I am inclined at this 
point to agree with the gentleman. 

The CHAIRMAN. The time of the gen­
tleman has expired. 

<On request of Mr. SMITH of New York, 
and by unanimous consent, Mr. HUN­
GATE was allowed to proceed for 2 addi­
tional minutes.) 

Mr. SMITH of New York. Mr. Chair· 
man, will the gentleman yield? 

Mr. BRASCO. I yield to the gentleman 
from New York. 

Mr. SMITH of New York. Mr. Chair­
man, I would say to the gentleman that 
the case he propounds would be an exact 
case under which the compromise I offer 
would apply; that is, they could prove 
the previous convictions unless the court 
should determine there was danger of 
unf,air prejudice which outweighed the 
probative value of the evidence, and I 
am sure that in your example the judge 
would allow the evidence in to prove the 
point the gentleman is making, so I 
would urge the gentleman to vote for the 
substitute which was the original sub­
committee language. 

Mr. BRASCO. I thank the gentleman. 
Mr. WIGGINS. Mr. Chairman, I move 

to strike the last word. 
Mr. Chairman, I am clear in my opposi­

tion to the Hogan amendment and I tend 
to disapprove also of the substitute which 
I offered. I caused the substitute to be 
printed in the RECORD only for the pur­
pose of protecting the right of certain of 
my colleagues who believed in the sub­
stitute and to make that amendment in 
order, under the requirement of the rule, 
that it be published in the RECORD. It 
does not represent my personal view. 

The difficulty here is we are dealing 
with a complex problem and are trying 
to fashion a single rule adequate to take 
oare of the problem. It suggests to me 
further draftsmanship is necessary to 
spin off criminal cases from civil cases, 
to separate the nonparty witness prob­
lem from the party witness problem. As 
we deal with the total problem under a 
single rule, we create all this uncertainty 
and the possibility of inequity which has 
been discussed. But let us not underesti­
mate for one moment the prejudicial im­
pact of permitting an inquiry into unre­
lated prior crimes by a man who is a 
party defendant in a criminal trial. 

There is serious doubt in my mind, and 
I speak from considerable professional 
experience, that it is possible for a man 
to receive a fair trial if the jury knows 
he has committed, for example, the crime 
of child molesting. I think it is almost 
impossible for that man to receive a fair 
trial under those circumstances. It is so 

bad in my estimation, Mr. Chairman, 
that the admission of evidence of unre­
lated crimes when the defendant himself 
is on the stand, borders upon a denial of 
due process, and I would expect some­
time down the road for the Supreme 
Court to recognize that it is a denial of 
due process and preclude such evidence 
as a matter of constitutional law. 

Mr. BRASCO. Mr. Chairman, will the 
gentleman yield? 

Mr. WIGGINS. I yield to the gentle­
man from New York. 

Mr. BRASCO. Mr. Chairman, I am 
not unsympathetic to what the gentle­
man is saying, but to be clear, my only 
point is, and obviously it did not come 
across or come to the attention of the 
committee, the only problem I am con­
cerned with is the dilemma the gentle­
man describes because I would hate to 
give a man an opportunity to have a bad 
trial and on the other hand to take away 
another opportunity to show the moti­
vation of witnesses who may come to the 
court to testify against him. The gentle­
man knows and I know all we have to do 
sometimes is to show the guy which way 
the jail house is and he will tell one 
anything one wants to know, whether 
it is true or not. 

Mr. WIGGINS. I appreciate the 
gentleman's raising the problem and it 
is a real problem which ought to be con­
sidered, but I am coming to the con­
clusion that we are trying to do too much 
in one sentence. 

Ms. HOLTZMAN. Mr. Chairman, will 
the gentleman yield? 

Mr. WIGGINS. I yield to the gentle­
woman from New York. 

Ms. HOLTZMAN. Mr. Chairman I 
think I must point out to my distin­
guished colleague from New York with 
respect to his question about Govern­
ment witnesses that the answer can be 
found in the rules; namely, in rule 
404(b). 

This rule says that evidence of other 
crimes can be used as evidence, to prove 
motive or bias of a witness. Therefore 
in the case Mr. BRAsco posed, a witness 
could be attacked by proof of prior con­
victions for his motive, or for bias. The 
point the gentleman from California 
raises is a very serious one with respect 
to defendants and ensuring their fair 
trial by allowing defendants their con­
stitutional right, namely, to take the 
stand on their own behalf. 

Mr. WIGGINS. The best thing for this 
committee to do given the dilemma 
confronting it is to support the com­
mittee version of the bill. It is inevitable 
that some different language is going to 
be written in to this vast bill in the 
Senate. I would urge those on the con­
ference to consider separating out the 
criminal problem from the civil prob­
lem and the nonparty witness situation 
from the case where the party is a 
witness. 

Mr. DANIELSON. Mr. Chairman, will 
the gentleman yield? 

Mr. WIGGINS. I yield to the gentle­
man from California. 

Mr. DANIELSON. Under the com­
mittee version of the bill, we have pro­
vision for crimes involving dishonesty. 
I want to ask what do we mean by dis­
honesty. 

The CHAIRMAN. The time of the gen­
tleman has expired. 

(By unanimous consent, Mr. BRASco 
was allowed to proceed for 2 additional 
minutes.) 

Mr. WIGGINS. The gentleman's ques­
tion is: What is "dishonesty?" 

Mr. BRASCO. Would murder involve 
dishonesty? It would not in my opinion. 

Mr. WIGGINS. I want to disabuse the 
gentleman of that belief, as a definition 
of "dishonesty" as it is in this bill. The 
thrust of "dishonesty" as used in this 
bill goes to his veracity and his ability to 
relate the truth. "Dishonesty" is tested, 
for example, by perjury convictions and 
convictions dealing with false state­
ments, but not generally criminality. 
Evidence for a conviction of murder 
goes to criminality, not to dishonesty. 

Mr. DANIELSON. Mr. Chairman, will 
the gentleman yield? 

Mr. WIGGINS. I yield to the gentle­
man from California. 

Mr. DANIELSON. The section in the 
�c�o�m�m�i�t�~�e�e� draft uses the expression, 
"false statement" specifically and it is 
coupled with dishonesty. I submit that 
it is a broader term than just "false 
statement." 

Mr. WIGGINS. I am glad the record 
is clear that dishonesty does not mean 
criminality. 

Mr. BRASCO. Mr. Chairman, will the 
the gentleman yield? 

Mr. WIGGINS. I yield to the gentle­
man from New York. 

Mr. BRASCO. With regard to the 
statement made by my distinguished col­
league from New York <Ms. HoLTZMAN), 
I am looking at this rule 404, in which 
she quoted that notwithstanding the 
change in the rules of evidence, one still 
could cross-examine the prosecution's 
witness. 

The only thing that disturbs me is that 
she did not read the whole thing. It 
states-

Other crimes, wrongs, or acts. Evidence of 
other crimes, wrongs, or acts is not admis­
sible to prove the character of a person in 
order to show that he acted in conformity 
therewith. 

It seems to me that might preclude 
the entire necessity of the Dennis lan­
guage in the committee. I am trying to 
reconcile the two, because there was a 
change made. I am wondering now what 
the change was made for, in view of the 
fact that in my opinion it takes away a 
right of the defendant. 

Mr. WIGGINS. The gentleman is look­
ing at one aspect of the problem. There 
are other aspects of the problem. 'l11e 
committee, unfortunately, tried to deal 
with all aspects of the situation in one 
statement. 

Mr. DANmLSON. Mr. Chairman, I 
move to strike the last word. 

With respect, Mr. Chairman, to the 
distinction, if any, between the terms 
"dishonesty" and "false statement," 1 
would like to point out that unless there 
has been a remarkable change in the 
meaning of words in recent years, "dis­
honesty" and "false statement" are not 
necessarily the same. 

I respectfully submit, there is no point 
in using both terms in section 609(a), un­
less they mean two different things, or at 
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least that the term "dishonesty" is much 
broader than "false statement." 

Who can state that murder does not 
involve dishonesty? Who can, for in­
stance, say stealing does not involve dis­
honesty? If stealing does not involve 
dishonesty, then what does it involve? 

The terms "dishonest" and "false 
statement" are not synonymous as used 
in this code ·section, and to the extent 
that we are establishing legislative his­
tory here, I want today to make it clear 
that when I voted for this bill out of 
committee, and when I vote for it today, 
it was and is my intention that the term 
"dishonesty" is broader than "false state­
ment," and any offense involving moral 
turpitude such as stealing, robbery, burg­
lary, or what have you, in my opinion is 
an offense involving dishonesty. 

I want to make the record eminently 
clear that I do not equate "dishonesty" 
precisely with "false statement." 

Mr. HOGAN. Mr. Chairman, will the 
gentleman yield? 

Mr. DANIELSON. Mr. Chairman, I 
yield to the gentleman from Maryland. 

Mr. HOG.l:...N. Mr. Chairman, if the 
gentleman believes what he said, which 
I am sure he does, he should support the 
Hogan amendment rather than the com­
mittee version or the substitute. I agree 
with him precisely. 

Mr. DANIELSON. Mr. Chairman, I am 
glad we are in agreement. I just feel it is 
unnecessary to go that far, because I 
think the form the committee has 
brought out covers the field adequately. 
Unless we so stultify the meaning of 
"dishonesty" that it is limited to false 
statements, we have covered everything 
we need to do in this particular case. 

Mr. DENNIS. Mr. Chairman, will the 
gentleman yield? 

Mr. DANIELSON. Mr. Chairman, I 
yield to the gentleman from Indiana. 

Mr. DENNIS. Mr. Chairman, I would 
agree with my friend that dishonesty is 
a bit broader than false statement, but I 
would not agree that it covers such things 
as crimes of violence. What we are get­
ting at here is crimen falsi, in the tech­
nical language, perjury, false pretense, 
fraud, and perhaps some other things. 

Mr. DANIELSON. Moral turpitude. 
Mr. DENNIS. It goes to one's honesty 

and one's credibility, and it does not 
cover the waterfront on all crimes for 
which a person can be sent to jail in ex­
cess of a year such as my friend from 
Maryland <Mr. HOGAN) wants to do. 

Mr. DANIELSON. Mr. Chairman, I 
am pleased to agree with the gentleman 
from Indiana that it involves that which 
shall be generally regarded as a dishonest 
act. 

Mr. HOGAN. Mr. Chairman, will the 
gentleman yield? 

Mr. DANIELSON. Mr. Chairman, I 
yield to the gentleman from Maryland. 

Mr. HOGAN. Mr. Chairman, the courts 
have not borne out the gentleman's in­
terpretation of what is dishonesty. The 
courts have sometimes rejected under 
this same guideline robbery, theft, and 
many other crimes that under the gen­
tleman's definition would be considered 
"dishonesty." 

Mr. DANIELSON. Mr. Chairman, I 
submit that, if the gentleman please, 

with the courts aided by this colloquy 
on the floor as to what the Congress 
means when it says "dishonesty," they 
will be able to apply the rule correctly. 

Mr. SMITH of New York. Mr. Chair­
man, will the gentleman yield? 

Mr. DANIELSON. Mr. Chairman, I 
yield to the gentleman from New York. 

Mr. SMITH of New York. Mr. Chair­
man, I would say to the gentleman that 
if the gentleman will vote to accept my 
substitute, it will get rid of this kind of 
argument because it leaves the court to 
judge whether there is undue prejudice 
toward the witness by allowing in evi­
dence of felony convictions. 

Mr. DENNIS. Mr. Chairman, will the 
gentleman yield further? 

Mr. DANIELSON. I yield to the gen­
tleman from Indiana. 

Mr. DENNIS. Mr. Chairman, I would 
like to say in response to the remarks of 
my good friend from New York <Mr. 
SMITH) that the trouble with his amend­
ment, his substitute, is exactly that. It 
leaves it all up to the discretion of the 
judge without any rule. It is not logical 
to say that any type of crime, regardless 
of whether it reflects on his credibility or 
not, for which a person may be sent to 
prison for more than a year, is relevant 
as to credibility. 

Even the amendment of the gentle­
man from New York <Mr. SMITH) per­
mits such evidence unless the judge 
thinks that in the particular case its 
prejudice outweighs its relevance; but 
it has no relevance, so why let the court 
judge? 

Mr. DANIELSON. Mr. Chairman, I 
fully agree, and may I ask the gentle­
man from Indiana, would not that pro­
vision compel the court to make a find­
ing on this evidentiary issue alone in the 
course of a trial, probably in many in­
stances? 

Mr. DENNIS. I would think so. It gets 
back to the problem we had here in the 
District, the Luck case, which I am not 
defending. 

Mr. HOGAN. Mr. Chairman, I rise in 
opposition to the amendment offered by 
the gentleman from New York (Mr. 
SMITH). 

Mr. Chairman, while the substi­
tute o1Iered by the gentleman from 
New York is preferable to the commit­
tee's version, it does not really solve .the 
problem. All of this arose with a decision 
by the Court of Appeals for the District 
of Columbia, the so-called Luck case, 
which has been alluded to earlier today. 
Following that decision, there was a 
great deal of controversy in the District 
of Columbia over using criminal convic­
tions for impeachment purposes. 

Courts tried to weigh the signiflcance 
of the conviction against the risk of 
prejudice, and there was a period of great 
uncertainty for the prosecutors about 
using convictions to impeach. The more 
the courts tried to develop standards to 
guide the individual judges in exercising 
discretion, t"he worse things seemed to 
get until flnally the Congress acted. This 
complicated approach of assessing con­
flicting considerations before letting a 
jury know aoout the criminal record of 
witnesses received no encouragement 
from the Congress. Instead, in the Dis-

trict of Columbia Court Reform and 
Criminal Procedure Act of 1970 04 DC. 
Code 305), the Congress adopted the 
standard that is now represented in my 
amendment and the standard that was 
used in the rules when submitted by the 
Supreme Court to the Congress, and the 
standard used in the overwhelming ma­
jority of Federal and State courts-that 
any felony conviction should be admis­
sible to impeach a witness. 

I cannot say it better than the com­
mittee did in reporting on the District of 
Columbia Court Reform and Criminal 
Procedure Act some 3 years ago. Thera­
tionale for allowing use of any felony 
conviction was given in House Report 91-
907, 9lst Congress, 2d session, in these 
terms: 

A demonstrated instance of willingness to 
engage in conduct in disregard of accepted 
patterns is translatable into willingness to 
give false testimony. 

That is as true now as it was then. Let 
me simply suggest to my colleagues that 
they go down the list of Federal crimes 
found in the index to title 18 and see how 
many there are that do not directly in­
volve dishonesty or false statement, and 
I believe they will be persuaded to sup­
port my amendment. You simply cannot 
get away from the fact that, if a thief or 
perjurer is unworthy of belief, one might 
be even less inclined to believe a mur­
derer, or assassin, or drug trafficker, or 
white slaver, or saboteur, or what have 
you. Of course, even the worst people 
sometimes tell the truth. All I am saying 
is let us not keep from the jurors the in­
formation they need to make just deci­
sions about the credibility of witnesses. 

The raging debate over this rule illus­
trates the continual attempt of all in­
volved with the judicial system to bal­
ance the scales of justice between the 
rights of the accused and the rights of 
society. 

The Advisory Committee on the Rules 
of Evidence of the Judicial Conference, 
after thoroughly studying all possible 
proposals, chose to promulgate the ver­
sion in my amendment which retains the 
rule in the overwhelming majority of 
Federal and State courts as well as the 
views espoused by Dean Wigmore, the 
renowned expert on evidence. My formu­
lation adopts the prevailing prosecutorial 
view that it would be misleading to per­
mit the witness, whether he be the ac­
cused or not, to appear as one who has 
led a blameless life. 

In spite of the fact that the eminent 
members of the bench and bar who made 
up the Advisory Committee on the Rules 
of Evidence made their position clear, the 
majority of the House Committee on the 
Judiciary rejected the majority rule in 
the State and Federal courts and have 
changed the rule once again. 

My version is the existing law. It is the 
version recommended by the Supreme 
Court and the Attorney General of the 
United States. It is the prevailing view in 
the overwhelming majority of State and 
Federal courts. It is also precisely the 
version we adopted in 1970 in the District 
of Columbia crime bill. 

Ms. HOLTZMAN. Mr. Chairman, will 
the gentleman yield? 

Mr. HOGAN. I yield to the gentle­
woman from New York. 
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�M�~�.� HOLTZMAN. Mr. Chairman, I ap­
preCiate the gentleman's yielding. 

I just wish to point out to the gentle­
man from Maryland <Mr. HoGAN) that 
in the prior version of the rules--the 
March 1971 version-that the Advisory 
Committee agreed on, they did not adopt 
the version that the gentleman seeks to 
propose here. What they did adopt was 
a version similar to that proposed by the 
gentleman from New York <Mr. SMITH). 

So I would say that the version which 
the gentleman from Maryland has of­
fered was not the versioli which was ac­
cepted by the bar to the extent the 
gentleman appeared to suggest. 

Mr. HOGAN. Mr. Chairman, with all 
due respect to the gentlewoman from 
New York, I must say that the gentle­
woman is in error. 

The 1969 version offered by the Ad­
visory Committee had precisely the lan­
guage of my amendment. The 1971 ver­
sion changed it. The 1973 version again 
was precisely the language of my amend­
ment, and the Advisory Committee con­
sidered all of the alternatives which we 
have been debating today. 

All of these eminent lawyers and scho­
lars and judges assessed the merits and 
the demerits of all these proposals, and 
�~�h�e�y� came to the conclusion that the one 
m my amendment is the preferable one 
to choose. 

Mr. Chairman, I urge my colleagues 
to vote down the Smith substitute and 
vote for my amendment. 

Mr. LOTT. My Chairman will the 
gentleman yield? ' 

Mr. HOGAN. I yield to the gentleman 
from Mississippi. 

Mr. LOTT. Mr. Chairman, I support 
the proposed Hogan amendment to rule 
609(a) of H.R. 5463. 

Like this amendment, both the subcom­
mittee draft of rule 609(a) and the Su­
preme Court proposal transmitted to the 
Congress permit impeachment of a wit­
ness by evidence of a prior conviction of 
a crim.e punishable by death or imprison­
ment m excess of 1 year. This provision 
should be reinserted into rule 609 (a) 
especially in light of the fact that �t�h�~� 
prevailing doctrine in the Federal courts 
and in most States allows a witness to 
be impeached by evidence of a prior 
felony conviction without restriction as 
to type of felony. 

The rationale for this majority ap­
proach is basic. Obviously, the character 
of a witness is material circumstantial 
eviden?e on the question of the veracity 
of testimony of the witness. Prior crimi­
nal conduct, including all prior felony 
convictions, is relevant evidence of such 
character. 

A concern expressed by those endorsing 
the committee version of the rule is that 
permitting evidence of all prior felony 
convictions would have a deterrent ef­
fect upon defendants with criminal 
re0ords who wish to testify in their own 
behalf. In the interest of justice, how­
ever, a jury is entitled to -any evidence 
bering on a testifying defendant's ten­
dency to tell the truth. In a case where 
there is an unusual danger that the ad­
mission of the evidence of the prior con­
victions would unfairly prejudice the de­
fendant on the merits of the case, a rem-

edy is provided by the general provision 
of rule 401, which states: 

Although relevant, evidence may be ex­
cluded if its probative value is substantially 
outweighed by the danger of unfair prej­
udice, confusion of the issues, or misleading 
the jury, or by considerations of undue delay, 
waste of time, or needless presentation of 
cumulative evidence. 

I think it is essential to recognize that 
this is a rule that would have application 
in both civil and criminal cases and 
which would apply not only to wit;esses 
for the defense, but witnesses for the 
plaintiff or the prosecution as well. As 
�~�e�g�a�~�d�s� �c�r�i�m�i�~�a�l� trials, it must be kept 
m mmd that m many criminal prosecu­
tions, �~�s�p�e�c�i�a�l�l�y� in prosecutions involving 
narcotics and organized crime offenses, 
the Government must rely in part upon 
testimony of witnesses who have criminal 
records. In these cases as well as in oth­
ers, a jury is entitled to all the evidence 
bearing on the witness's tendency to tell 
the truth. 

I, therefore, urge adoption of the pro­
posed amendment. 

(By unanimous consent, Mr. HEINZ was 
permitted to speak out of order.) 

THE LINCOLN BIRTHDAY RECESS 

Mr. HEINZ. Mr. Chairman I take this 
time to acquaint the House �~�i�t�h� a prob­
lem that I feel other Members in the 
Chamber may shortly be facing. That is 
the problem that was stimulated yester­
da! by the fact that this House, by a 
voice vote, passed House Concurrent 
Resolution 425, the Lincoln birthday 
recess. 

I do not know how it is in the districts 
of other Members, but at this time, in 
mv 18th Congressional District in Penn­
sylvania, exactly one out of every five 
filling stations is open. By the end of 
the week, if the present condition per­
sists, all of the steel mills in my district­
and I am fortunate enough to have a 
great �n�u�~�b�e�r� of them-will be forced to 
close, not just because they cannot get 
transportation to ship their product, but 
because no one is going to be able, for 
lack of gasoline, to get to work at those 
mills. This is true of the many other 
industries in my district as well. 

Furthermore, my hospital council met 
this morning and concluded that by 
Thursday, if there was no change in the 
situation-and the situation we are re­
ferring to is terrorization on the high­
ways-they will be turning people a way 
because they are running out of food and 
important medical supplies. 

I find it hardly compatible with the 
traditions of this House that tomorrow 
we should, at the close of business go on 
adjournment for 5 or 6 days or' more. 
I would suggest when this resolution 
comes back from the Senate, where I 
understand it will be subject to amend­
ment-and I understand also it will come 
back for approval either later today or 
tomorrow-! would suggest that at that 
time that the resolution should be voted 
down. 

The CHAffiMAN. The question is on 
the amendment offered by the gentleman 
from New York (Mr. SMITH) as a substi­
tute for the amendment offered by the 
gentleman from Maryland (Mr. HoGAN). 

The amendment offered as a substitute 
for the amendment was agreed to. 

The CHAffiMAN. The question is on 
the amendment offered by the gentleman 
from Maryland (Mr. HoGAN), as 
amended. 

PARLIAMENTARY INQUIRY 

Mr. SMITH of New York. Mr. Chair­
man, a parliamentary inquiry. Are we 
now voting on the Hogan amendment, as 
amended? 

The CHAffiMAN. The gentleman is 
correct. 
. �~�h�e� question was taken; and on a di­

VISion (demanded by Mr. DENNIS) there 
were-ayes 10, noes 48. 

�~�o� the amendment, as amended, was 
reJected. 

The CHAIRMAN. Are there any fur­
ther amendments to article VI? 

1':1r. WHITE. Mr. Chairman, I move to 
stnke the last word. 
. Mr. Chairman, I rise to ask some ques­

�t�i�O�~�s� of the subcommittee chairman re­
�l�a�t�i�~�g� to this particular section. 
. First I r.efer the chairman to page 85 
m the sectiOn referring to "Writing Used 
To Refresh Memory," it states: 
Rule 612. Writing Used To Refresh Memory 
Except as otherwise provided in criminal 

proceedings by section 3500 of title 18, United 
States Code, if a witness uses a writing to 
refresh his memory for the purpose of testi­
fying, either-

( 1) while testifying, or 
(2) before testifying, if the court in its 

discretion determines it is necessary in the 
interests of justice, 
an adverse party is entitled to have the writ­
ing produced at the hearings, to inspect it, 
�~�o� cross-examine the witness thereon, and to 
mtroduce in evidence those portions which 
relate to the testimony of the witness. 

There are other portions which refer 
back to that particular part. 
. 1':1Y �f�i�r�~�t� question is does this relate to 

CIVil actiOns as well as to criminal ac-
tions? · 

Mr. HUNGATE. If the gentleman will 
yield, the answer to that would be "Yes." 

Mr. �W�~�I�I�T�E�.� If there is, for instance, 
hypothetiCally, a personal injury action 
that is, if a party to the personal injucy 
action asks for the work of an attorney 
fresh his memory before he came to the 
�o�~� matters on which the party has re­
tnal, then would the adverse attorney 
and adverse party have the opportunity 
to inspect that work? 

. Mr. HUNGATE. If the gentleman will 
Yield, I understand-and if I am in error 
some other members of the �c�o�m�m�i�t�t�e�~� 
can correct me--the attorney's work 
:product: would not be subject to that 
InspectiOn. 

If it was used to refresh the memory 
of �~� �w�i�t�n�~�s�s� would it then not be subject 
to Inspection? 

If it were used while testifying. If it 
were used before testifying there are 
different limitations on it. 

Mr. WHITE. You see, the way it reads 
it says "before testifying." In othe; 
�y�;�~�r�d�s�,� if you use it before testifying then 
1t Is a memory refreshener. 

Mr. HUNGATE. It can become a dis­
cretionary matter with the court in that 
case. The rule was originally broader 
than this, as I recall it. We have tried to 
narrow the past rule, the rule that one 
point could have meant bringing in 
everything you used to refresh your 
memory, and the committee has sought 
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to restrict that. You could use the classic 
examples, for instance, of patent cases or 
antitrust cases where you might have 
several large railroad boxcars full of doc­
uments, and to force them to be brought 
in could prove to be harassment. 

Mr. WHITE. Does not the chairman's 
own interpretation mean that at the 
court's discretion the court could insist 
that the adverse party bring to the oppo­
nent the material on which the witness 
refreshed his memory, is that correct? 

Mr. HUNGATE. The gentleman is 
raising a good point, because I think the 
gentleman is putting two legal concepts 
at each other's throats, one would be per­
haps the original work product of the at­
torney, and I am not qualified to say that 
this is paramount, but it was not meant 
to repeal the attorney-client relation­
ship, and, let me add, this does not write 
that out of its present existence. It does 
not do away with it. What we concen­
trated upon was in these extremely long 
cases where there would be lots and lots 
of documents, and where it would be a 
harassment to have them all brought in. 

And it says, again, as the gentleman I 
am sure realizes: 

I! the court in its discretion determines it 
is necessary in the interest of justice, . . . 

Mr. WHITE. Is not this then a change 
in the rule, a change from the general 
evidentiary rules in the Federal courts? 

Mr. HUNGATE. That is not the case, 
as I understand it. 

Mr. WHITE. Presently in civil actions 
or personal injury actions, using the 
same hypothetical question, can an op­
ponent obtain the material on which a 

. witness refreshed his memory before he 
comes to testify, before the case? 

Mr. HUNGATE. He could not do so. 
Mr. WHITE. So this is a radical 

change. 
The point I am trying to make is that 

this is an inconsistency, that a man would 
have to produce the writings that he had 
used prior to coming to testify, what­
ever he refreshed his memory on, but he 
probably could not use the same writing 
in that regard, if these were self -serving 
to him. The lawyer's own work product 
would then be subject to inspection if it 
was used to refresh the memory of a wit­
ness, and thus you have intruded into a 
very established rule of law. 

Mr. HUNGATE. However, we come 
back to the fact that this does not wipe 
out the other sections of the law, or the 
law as it exists regarding the privilege of 
attorney-client relationships, or their 
work products. 

The CHAIRMAN. The time of the gen­
tleman has expired. 

(By unanimous consent, Mr. WHITE 
was allowed to proceed for 3 additional 
minutes.) 

Mr. WHITE. Mr. Chairman, I do not 
want to pursue this any longer, but I sug­
gest that this certainly should be looked 
into. 

Getting back to a provision before 
that, to page 83, I think the language 
was properly intended, but that it is not 
properly worded. On line 12, we speak 
in terms of: 

The conviction has been the subject of a 
pardon, annulment, certificate of rehabilita­
tion of the person convicted, . . . 

And then it says, further down: 
Or (2) the conviction has been the sub­

ject of a pardon, annulment, or other equiv­
alent procedure ... 

I take it that this is not intending to 
mean the application for a pardon; this 
really means the pardon itself? 

Mr. HUNGATE. I would like to call the 
attention of the other members of the 
subcommittee to the very good question 
that the gentleman from Texas (Mr. 
WHITE) has raised, and for the purpose 
of establishing legislative history, I 
would like to ask the other members of 
the committee to correct me if I should 
be wrong. 

When we say, starting at line 12: 
(1) the conviction has been the subject of 

a.pardon, ... 

Etcetera. 
We did not mean and would not under­

stand the wording to mean the subject of 
an "application" for a pardon, but we 
would mean a "pardon" that had been 
fully granted. 

The gentleman from Texas has spoken 
to me earlier and I beileve I pointed out 
that the same y.rords appear, and if the 
gentleman will look at line 18 he will 
see where we again cite the same words 
with reference to pardon, with the same 
meaning and intent. 

Mr. WHITE. If the gentleman will 
please refer to lines 22 and 23 where he 
states: 

The court may, however, in a criminal case 
allow evidence of a. juvenile adjudication of 
a. witness. 

I am sure this is splitting hairs, but 
the gentleman means "against" the wit­
ness; does he not? In other words, if 
the juvenile is not found responsible in 
a particular juvenile case, then that evi­
dence could not come before the court? 

Mr. HUNGATE. The committee's un­
derstanding of that language is, again for 
the purpose of legislative history, a ju­
ven1le adjudication would be akin to what 
would be a conviction of a crime if a 
juvenile were of age, and that is the 
meaning that is meant. 

Mr. WHITE. A finding against the 
juvenile. 

Mr. HUNGATE. That is true; yes, sir. 
Mr. WIDTE. I thank the gentleman 

from Missouri. 
Mr. HUNGATE. Mr. Chairman, I would 

yield at this point to the gentleman from 
New York to see if he generally concurs, 
for the purpose of legislative history, in 
the interpretation. 

Mr. SMITH of New York. I thank the 
gentleman. 

I would say that the gentleman from 
New York generally concurs in the gen­
tleman's interpretation. 

Mr. HUNGATE. I thank the gentleman 
from New York. 

The CHAffiMAN. The time of the gen­
tleman from New York has expired. 

If there are no further amendments 
to article VI, the Clerk will read. 

The Clerk read as follows: 
Page 87, line 16: 

ARTICLE VII. OPINIONS AND EXPERT TESTIMONY 

Rule 701. Opinion Testimony by Lay 
Witnesses 

If the witness is not testifying as an ex­
pert, his testimony in the form of opinions 

or inferences is limited to those opinions or 
inferences which are (a.) rationally based on 
the perception of the witness and (b) helpful 
to a clear understanding of his testimony or 
the determination of a. fact in issue. 

Rule 702. Testimony by Experts 
If scientific, technical, or other specialized 

knowledge wlll assist the trier of fact to 
understand the evidence or to determine a. 
fact in issue, a witness qualified as an ex­
pert by knowledge, skill, experience, train­
ing, or education, may testify thereto in 
the form of an opinion or otherwise. 

. Rule 703. Bases of Opinion Testimony by 
Experts 

The facts or data in the particular case 
upon which an expert bases an opinion or in­
ference may be those perceived by or made 
known to him at or before the hearing. If 
of a type reasonably relied upon by experts 
in the particular field in forming opinions 
or inferences upon the subject, the facts or 
data need not be admissable in evidence. 

Rule 704. Opinion on Ultimate Issue 
Testimony in the form of an opinion or 

inference otherwise admissible is not ob­
jectionable because it embraces an ultimate 
issue to be decided by the trier of fact. 
Rule 705. Disclosure of Facts or Data. Under­

lying Expert Opinion 
The expert may testify in terms of opin­

ion or inference and give his reasons there­
for without prior disclosure of the underly­
ing facts or data, unless the court requires 
otherwise. The expert may in any event be 
required to disclose the underlying facts or 
data on cross-examination. 

Rule 706. Court Appointed Experts 
(a.) Appointment.-The court may on its 

own motion or on the motion of any party 
enter an order to show cause why expert 
witnesses should not be appointed, and may 
request the parties to submit nominations. 
The court may appoint any expert witnesses 
agreed upon by the parties, and may appoint 
expert witnesses of its own selection. An ex­
pert witness shall not be appointed by the 
court unless he consents to act. A witness 
so appointed shall be informed of his duties 
by the court in writing, a copy of which shall 
be filed with the clerk, or at a conference in 
which the parties shall have opportunity to 
participate. A witness so appointed shall ad­
vise the parties of his findings, if any; his 
deposition may be taken by any party; and 
he may be called to testify by the court or 
any party. He shall be subject to cross-ex­
amination by each party, including a party 
calling him as a witness. 

(b) Compensation.-Expert witnesses so 
appointed are entitled to reasonable com­
pensation in whatever sum the court may 
allow. The compensation thus fixed is pay­
able from funds which may be provided by 
law in criminal cases and civ11 actions and 
proceedings involving just compensation un­
der the fifth amend.ment. In other civil ac­
tions and proceedings the compensation 
shall be paid by the parties in such propor­
tion and at such time as the court directs, 
and thereafter charged in like manner- as 
other costs. 

(c) Disclosure of appointment.-In the 
exercise of its discretion, the court may au­
thorize disclosure to the jury of the fact that 
the court appointed the expert witness. 

(d) Parties' experts of own selection.­
Nothing in this rule limits the parties in 
calling expert witnesses of their own selec­
tion. 

Mr. HUNGATE (during the reading). 
Mr. Chairman, I ask unanimous consent 
that article VII be considered as read, 
printed in the REcoRD, and open to 
amendment at any point. 

The CHAIRMAN. Is there objection 
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to the request of the gentleman from 
Missouri? 

There was no objection. 
The CHAIRMAN. Are there any 

amendments to article VII? If not the 
Clerk will read. 

The Clerk read as follows: Page 90, 
line 6: 

ARTICLE VIII. HEARSAY 

Rule 801. Definitions 
The following definitions apply under this 

article: 
(a) Statement.-A "statement" is (1) an 

oral or written assertion or (2) nonverbal 
conduct of a person, if it is intended by 
him as an assertion. 

(b) Declarant.-A "declarant" is a person 
who makes a statement. 

(c) Hearsay.-"Hearsay" is a statement, 
otber than one made by the declarant while 
testifying at the trial or hearing, offered· in 
evidence to prove the truth of the matter 
asserted. 

(d) Statements which are not hearsay.­
A statement is not hearsay if-

( 1) Prior statement by witness.-The de­
clarant testifies at the trial or hearing and 
is subject to cross-examination concerning 
the statement, and the statement is (A) 
inconsistent with his testimony and was 
given under oath subject to cross-examina­
tion, and subject to the penalty of perjury 
at a trial or hearing or in a deposition, or 
(B) consistent with his testimony and is 
offered to rebut an express or implied charge 
against him of recent fabrication or improper 
influence or motive, or (C) one of identifica­
tion of a person made after perceiving him; 
or 

(2) Admission by party-opponent.-'l'he 
statement is offered against a party and is 
(A) his own statement, in either his indi­
vidual or a representative capacity or (B) 
a statement of which he has manifested his 
adoption or belief in its truth, or (C) a 
statement by a person authorized by him 
to make a statement concerning the subject, 
or (D) a statement by his agent or servant 
concerning a matter within the scope of his 
agency or employment, made during the 
existence of the relationship, or (E) a state­
ment by a coconspirator of a party during 
the course and in furtherance of the con­
spiracy. 

Rule 802. Hearsay Rule 
Hearsay is not admissible except as pro­

vided by these rules or by other rules pre­
scribed by the Supreme Court pursuant to 
statutory authority or by Act of Congress. 
Rule 803. Hearsay Exceptions; Availability of 

Declarant Immaterial 
The following are not excluded by the 

hearsay rule, even though the declarant is 
available as a witness: 

(1) Present sense impression.-A statement 
describing or explaining an event or condi­
tion made while the declarant was perceiv­
ing the event or condition, or immediately 
thereafter. 

(2) Excited utterance.-A statement re­
lating to a startling event or condition made 
while the declarant was under tbe stress of 
excitement caused by the event or condition. 

(3) Then existing mental, emotional, or 
physical condition.-A statement of the de­
clarant's then existing state of mind, emo­
tion, sensation, or physical condition (such 
as intent, plan, motive, design, mental feel­
ing, p9.in, and bodily health), but not in­
-cluding a statement of memory or belief to 
prove the fact remembered or believed unless 
it relates to the execution, revocation, iden­
-tification, or terms of declarant's will. 

(4) Statements for purposes of medical 
diagnosis or treatment.-statements made 
for purposes of medical diagnosis or treat­
ment and describing medical history, or past 
or present symptoms, pain, or sensations, or 
"the inception or general character of the 

cause or external source thereof insofar as 
reasonably pertinent to diagnosis or treat­
ment. 

( 5) Recorded recollection.-A memoran­
dum or record concerning a matter about 
which a witness once had knowledge but 
now has insufficient recollection to enable 
him to testify fully and accurately, shown to 
have been made or adopted by the witness 
when the matter was fresh in his memory 
and to reflect that knowledge correctly. If 
admitted, the memorandum or record may 
be read into evidence but may not itself be 
received as an exhibit unless offered by an 
ad verse party. 

(6) Records of regularly conducted activ-
. ity.-A memorandum, report, record, or data 
compilation, in any form, of acts, events, 
conditions, opinions, or diagnoses, made at or 
near the time by, or from information trans­
mitted by, a person with knowledge, if kept 
in the course of a regularly conducted busi­
ness activity, and if it was the regular prac­
tice of that business activity to make the 
memorandum, report, record, or data compil­
ation, all as shown by the testimony of the 
custodian or other qualified witness, unless 
the source of information or the method or 
circumstances of preparation indicate lack 
of trustworthiness. The term "business'' as 
used in this paragraph includes business, 
profession, occupation, and calling of every 
kind. 

(7) Absence of entry in records kept in 
accordance with the provisions of paragraph 
(6) .-Evidence that a matter is not included 
in the memoranda reports, records, or data 
compilations, in any form, kept in accord­
ance with the provisions of paragraph (6), 
to prove the nonoccurrence or nonexistence 
of the matter, if the matter was of a kind 
of which a memorandum, report, record, or 
data compilation was regularly made and 
preserved, unless the sources of information 
or other circumstances indicate lack ot 
trustworthiness. 

(8) Public records and reports.-Records, 
reports, statements, or data compilations, in 
any form, of public offices or agencies, setting 
forth (A) the activities of the office or agen­
cy, or (B) matters observed pursuant to duty 
imposed by law, or (C) in civil actions and 
proceedings and against the Government in 
criminal cases, factual findings resulting 
from an investigation made pursuant to au­
thority granted by law, unless the sources of 
information or other circumstances indicate 
lack of trustworthiness. 

(9) Records of vital statistics.-Records or 
data compilations, in any form, of births, 
fetal deaths, deaths, or marriages, if the re­
port thereof was made to a public office pur­
suant to requirements of law. 

(10) Absence of pubUc record or entry.­
To prove the absence of a record, report, 
statement, or data compilation, in any form, 
or the nonoccurrence or nonexistence of a 
matter of which a record, report, statement, 
or data compilation, in any form, was reg­
ularly made and preserved by a public of­
fice or agency, evidence in the form of a cer­
tification in accordance with rule 902, or 
testimony, that diligent search failed to dis­
close the record, report, statement, or data 
compilation, or entry. 

(11) Records of religious orga.nizations.­
Statements of births, marriages, divorces, 
deaths, legitimacy, ancestry, relationship by 
blood or marriage, or other similar facts of 
personal or family history, contained in a 
regularly kept record of a religious organiza­
tion. 

(12) Marriage, baptismal, and similar cer­
tificates.-Statements of fact contained in a 
certificate that the maker performed a. r.aar­
riage or other ceremony or administered a 
sacrament, made by a clergyman, public 
official, or other person authorized by the 
rules or practices of a. religious organiza­
tion or by law to perform the act cert11led, 
and purporting to have been issued a.t the 

time of the act or within a reasonable time 
thereafter. 

( 13) Family records.-Statements of fact 
concerning personal or family history con­
tained in family Bibles, genealogies, charts, 
engravings on rings, inscrip·tions on family 
portraits, engravings on urns, crypts, or 
tombstones, or the like. 

(14) Records of documents affecting an in­
terest in property.-The record of a docu­
ment purporting to establish or affect an in­
terest in property, as proof of tha content of 
the original recorded document and its ex­
ecution and delivery by each person by whom 
it purports to have been executed, if the 
record is a record of a public office and an 
applicable statute authorizes the recording of 
documents of that kind in that office. 

( 15) Statements in documents affecting 
an interest in property.-A statement con­
tained in a document purporting to establish 
or affect an interest in property if the mat­
ter stated was relevant to the purpose of the 
document, unless dealings with the property 
since the document was made have been in­
consistent with the truth of the statement 
or the purport of the document. 

(16) Statements in ancient documents.­
Statements in a document in existence 
twenty years or more the authenticity of 
which is established. 

( 17) Market reports, commercial publica­
tions.-Market quotations, tabulations, lists, 
dtreotories, or other published compilations, 
generally used and relied upon by the public · 
or by persons in particular occupations. 

( 18) Learned treaties.-To the extent 
called to the attention of an export witness 
upon cross-examination or relied upon by 
him in direct examination, statements con­
tained in published treatises, periodicals, or 
pamphlet-s on a subject of history, medicine, 
or other science or art, established as a reli­
able authority by the testimony or admission 
of the witness or by other export testimony 
or by judicial notice. If admitted, the �s�t�~�t�e�­
ments may be read into evidence but may 
not be received as exhibits. 

(19) Reputwtion concerning personal or 
family history.-Reputation among members 
of his family by blood, adoption, or mar­
riage, or among his a.ssocia.tes, or in the com­
munity, concerning a person's birth, adop­
tion, marriage, divorce, dea.th, legitimacy, 
relationship by blood, adoption, or marriage, 
ancestry, or other similar fact of his personal 
or family history. 

(20) Reputation concerning boundaries or 
general history.-Reputation in a commu­
nity, arising before the controversy, as to 
boundaries of or customs affecting lands in 
the community, and reputation as to events 
of general history important to the commu­
nity or State or nation in which located. 

(21) Reputation as to chara.oter.-Reputa­
tion of a person's character among his as­
sociates or in the community. 

(22) Judgment of previous conviCition.­
Evidence of a final judgment, entered after 
a trial or upon a plea of guHty (but not 
upon a plea of nolo contendere), adjudging 
a person guilty of a crime punishable by 
death or imprisonment in excess of one year, 
to prove any fact essential to sustain the 
judgment, bUJt not including, when offered 
by the Government in a criminal prosecution 
for purposes other than impeachment, judg­
ments against persons other than the a.c­
ou.sed. The pendency of an appeal may be 
shown but does not affect admissibiUty. 

(23) Judgment as to personal, family or 
general history, or boundaries.-Judgments 
as proof of matters of personal, famUy or gen­
eral history, or boundaries, essential to the 
judgment, 1f the same would be provable by 
evidence of reputation. 

Rule 804. Hearsay Exceptions: Declarant 
Unavailable 

(a.) Definition of una.va.1labil1ty.-"Una.­
va1labil1ty as a witness" includes situations 
in which the declarant-
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( 1) is exempted by ruling of the court on 

the ground of privilege from testifying con­
cerning the subject matter of his state­
ment; or 

( 2) persists in refusing to testify concern­
ing the subject matter of his statement de­
spite an order of the court to do so; or 

( 3) testifies to a lack of memory of the 
subject matter of his statement; or 

( 4) 1s unable to be present or to testify at 
the hearing because of death or then existing 
physical or mental illness or infirmity; or 

(5) is absent from the hearing and the 
proponent of his statement has been una.ble 
to procure his attendance (or in the case of a 
hearsay exception under subdivision (b) (2), 
(3), or (4). his attendance or testimony) by 
process or other reasonable means. 
A declarant is not unavailable as a witness 
if his exemption, refusal, claim of la.ck of 
memory, inability, or absence is due to the 
procurement or wrongdoing of the proponent 
of his statement for the purpose of prevent­
ing the witness from attending or testifying. 

(b) Hearsay exceptions.-The following 
are not excluded by the hearsay rule if the 
declarant is unavailable as a witness: 

( 1) Former testimony .-Testimony given 
as a witness at another hearing of the same 
or a different proceeding, or in a deposition 
taken in compliance with law in the course 
of the same or another proceeding, if the 
party against whom the testimony is now 
offered, or, in a civil action or proceeding, a 
predecessor in interest, had an opportunity 
and similar motive to develop the testimony 
by direct, cross, or redirect examination. 

(2) Statement under belief of impending 
death.-In a prosecution for homicide or in a 
civil action or proceeding, a statement made 
by a declarant while believing that his death 
was imminent, concerning the cause or cir­
cumstances of what he believed to be his im­
pending death. 

(3) Statement against interest.-A state­
ment which was at the time of its making so 
far contrary to the declarant's pecuniary or 
proprietary interest, or so far tended to sub­
ject him to criminal liability, that a reason­
able man in his position would not have made 
the statement unless he believed it to be 
true. A statement tending to expose the 
dJclarant to criminal liability and offered to 
exculpate the accused is not aditlissible un­
less corroborating circumstances clearly in­
dicate the trustworthiness of the statement. 
A statement or confession offered against the 
accused in a criminal case, made by a co­
defendant or other person implicating both 
himself and the accused, is not within this 
exception. 

(4) Statement of personal or family his­
tory.-(A) A statement concerning the 
declarant's own birth, adoption, marriage, 
divorce, legitimacy, relationship 'ay blood, 
adoption, or marriage, ancestry, or other simi­
lar fact of personal or family ;history, even 
though declarant had no means of acquiring 
personal knowledge of the matter stated; or 
(B) a statement concerning the foregoing 
matters, and death also, of another person, 
if tl:.e declarant was related to the other by 
blood, adoption, or marriage or was so inti­
mately associated with the other's family as 
to be Ukel!· to have accurate information 
concerning the mat-r;er declared. 

Rule 805. Hearsay Within Hearsay 
Hearsay included within hearsay is not ex­

cluded under the hearsay rule if each part of 
the combined statements conforms with an 
exception to the hearsay rule provided in 
these rules. 

Rule 806. Attacking and Supporting 
Credibllity of Declarant 

When a hearsay statement has been ad­
mitted in evidence, the credib111ty of the 
declarant may be attacked, and if attacked 
may be supported, by any evidence which 
would be admissible for those purposes if 
declarant had testified as a witness. Evidence 

of a statement or conduct by the declarant 
at any time, inconsistent with his hearsay 
statement, is not subject t c any requirement 
that he may have been afforded an oppor­
tunity to deny or explain. If the party 
against whom a hearsay statement has been 
admitted calls the declarant as a witness, the 
party is entitled to examine him on the state­
ment as if under cross-examination. 

Mr. HUNGATE <during the reading). 
Mr. Chairman, I ask unanimous consent 
that article VIII be considered as read, 
printed in the RECORD, and open to 
amendment at any point. 

The CHAIRMAN. Is there objection to 
the request of the gentleman from 
Missouri? 

There was no objection. 
AMENDMENT OFFERED BY MR. MAYNE 

Mr. MAYNE. Mr. Chairman, I offer an 
amendment. 

The Clerk read as follows: 
Amendment offered by Mr. MAYNE: On page 

90 line 24 of the bill , after the word "oath", 
�s�t�~�i�k�e� the words "subject to cross-examina­
tion". 

On page 91, line 1, of the bill, after the 
word "deposition", insert the words "or be­
fore a grand jury". 

Mr. MAYNE. Mr. Chairman, the pur­
pose of my amendment is to restore this 
rule to the form in which it was reported 
by the subcommittee which considered 
this amendment and others for about 
a year's time before making its recom­
mendation to the full committee. Essen­
tially my amendment would permit the 
use in evidence of a prior inconsistent 
statement which had been given under 
oath even though it had not been sub­
ject to cross-examination at the time it 
was given under oath. This is accom­
plished by striking the words "subject to 
cross-examination" following the word 
"oath." The reason I respectfully submit 
to the committee that it is not necessary 
that the original statement should have 
been given under oath is that the person 
making that statement is present in 
court and subject to cross-examination 
at the time the evidence is offered. My 
evidence also includes a prior statement 
by a witness given before a grand jury 
by inserting the words "as before a grand 
jury" after the word "deposition." In 
other words, my amendment would re­
move from the definition of hearsay the 
prior inconsistent grand jury testimony 
of a witness. It would be admissible as 
an exception to the hearsay rule. This is 
clearly constitutional under the U.S. 
Supreme Court case of California v. 
Green, 399 U.S. 149, a 1970 case, and in 
accordance with the ruling of the U.S. 
Court of Appeals for the Second Circuit, 
the decisions of which were relied on as 
support for the provision in its present 
form. It did not require that the testi­
mony must have been subject to cross­
examination. 

The rule of evidence which is involved 
here concerns this kind of a trial situa­
tion. A witness is testifying at a trial 
or hearing. He is sworn and subject to 
cross-examination. 

But he has made a prior inconsistent 
statement which under well-established 
law would be admissible to impeach the 
witness. The issue in framing this rule 
now 1s whether to continue to permit ad­
mission of the prior inconsistent state-

ment, not simply to destroy the witness' 
credibility but as substantive evidence, 
that is, as evidence that a jury may ac­
cept for the truth of the matter asserted. 
H.R. 5463 allows for a substantive use 
of the prior inconsistent statement if it 
was sworn trial or deposition testimony, 
subject to the penalty for perjury, pro­
vided the witness, when giving such prior 
testimony, was subject to cross-exam­
ination. The rule is basically sound as 
proposed, but the authorities that want 
the adoption of a rule of evidence of this 
kind hold the matter of previous cross­
examination not to be essential because 
the witness can be fully cross-examined 
at the trial. So I think we should re­
turn to the version adopted by the sub­
committee after careful consideration 
and that this rule needs to be amended 
back to the form in which they recom­
mended it, to cover this situation and 
also prior grand jury testimony. 

To begin with, the general rule that 
courts adhered to for a long time per­
mitted prior inconsistent statements to 
be used to impeach but not as substan­
tive evidence. But as pointed out by the 
Supreme Court in Caliiornia v. Green, 
the case I referred to (399 U.S. 154-155) 
too many jurisdictions have now broken 
away from the traditional rule and, be­
ginning with Dean Wigmore, most legal 
commentators have come around to the 
view that prior inconsistent statements 
may be properly accepted affirmatively 
by a jury if the one who makes such 
statements is a witness and can be cross­
examined about the former statements. 
The Supreme Court has held that the 
confrontation clause of the sixth amend­
ment is not violated by a substantive 
use of prior statements of a witness pro­
vided the defendant can fully cross-ex­
amine the witness about the prior state­
ment. 

The U.S. Court of Appeals for the Sec­
ond Circuit has led the way in recogniz­
ing the affirmative value of prior incon­
sistent statements. The provision in the 
bill is patterned after the second circuit 
rule in limiting the matter to prior 
sworn statements, but I would like to 
point out however that the second cir­
cuit rule allows for an affirmative use of 
prior testimony given not just in a trial 
forum, but also when given before a 
grand jury. United States v. Mingoia, 
424 F.2d 710, 713 (1970) ; United States 
v. Insana, 423 F.2d 1165, 1170, cert. de­
nied, 400 U.S. 841 <1970). Those are 
both 1970 cases. 

It is extremely important that this 
item of legislation be expanded, et 
cetera. 

To begin with, the general rule that 
courts adhered to for a long time per­
mitted prior inconsistent statements to 
be used to impeach but not as substantive 
evidence. However, as pointed out by the 
Supreme Court in California v. Green, 
at 399 U.S. 154-155, some jurisdictions 
broke away from the traditional rule 
and, beginning with Dean Wigmore, most 
legal commentators have come around to 
the view that prior inconsistent state­
ments may properly be excepted affirma­
tively by a jury if the person who makes 
such stSJtements is a witness and can be 
cross-examined about the former state­
ments. The Supreme Court has held that 
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the confrontation clause of the sixth 
amendment is not violated by a substan­
tive use of prior statements of a witness 
provided the defendant can fully cross­
examine the witness about the prior 
statements. . 

The u.s. Court of Appeals for the Sec­
ond Circuit has led the way in recogniz­
ing the affirmative value of prior incon­
sistent statements. The provision in the 
bill is patterned after the second circuit 
rule in limiting the matter to prior sworn 
statements. I would point out, however, 
that the second circuit rule allows for an 
a:ffirmative use of prior testimony given 
not just in a trial forum, but also when 
given before a grand jury. United States 
v. Mingoia, 424 F. 2d 710, 713 (1970); 
United States v. Insana, 423 F. 2d 1165, 
1170, cert. denied, 400 U.S. 841 (1970). 

It is extremely important that this 
item of legislation be expanded to allow 
for an appropriate use of prior grand 
jury testimony. One problem that is be­
ing attacked by allowing for an a:ffirma­
tive use of prior testimony is the prob­
lem of the witness who swears to one 
thing before trial and then, having been 
intimidated or otherwise improperly in­
fluenced, or having developed some ani­
mus or grudge toward a party in the 
case, changes his testimony at the trial. 
Under the old approach the inconsist­
ency could be shown only to cancel out 
the witness' trial testimony, so that the 
witness would win-he would accomplish 
his unjust or malevolent purpose. This 
kind of thing is certainly like to happen, 
if not more likely to happen, at a first 
trial as upon a retrial; that is to say, 
there is as great, if not a greater chance, 
that witnesses will try to confound the 
criminal justice process after their grand 
jury appearance as there is that witness­
es may change their testimony due to an 
influence or cause intervening between 
two trials. And there is no reason for 
providing only half a remedy in this leg­
islation. Again, it is beside the point that 
a grand jury witness is not subject to 
cross-examination in the grand jury. Let 
his prior grand jury testimony be used at 
trial, and let the witness be cross-ex­
amined on the matter there. That is the 
lesson of the authorities I have men­
tioned. 

Let me point out that this amendment 
concerns merely the admissibility of evi­
dence; it will not give any artificial cred­
ibility to a worthless witness. This 
amendment allows a jury to make an 
a:ffirmative use of the prior grand jury 
testimony but does not compel, or even 
promote the acceptance of the former 
testimony. As explained in California v. 
Green, at 399 U.S. 160: 

The witness who now relates a different 
story about the events in question must nec­
essarily assume a position as to the truth 
value of his prior statement, thus giving the 
jury a chance to observe and evaluate his 
demeanor as he either disavows or qualifies 
his earlier statement. The jury is alerted by 
the inconsistency in the stories, and its at­
tention is sharply focused on determining 
either that one of the stories reflects the 
truth or that the witness is simply too lack­
ing in credib1lity to warrant its believing 
either story. 

I might point out further that the 
complex of other evidence presented in a 
case may also help the jury in determin-

ing which, if either, of the conflicting ac­
counts is the truthful one. 

Legal commentators have cited cases 
in which the old rule against a:ffirmative 
use of prior inconsistent statements has 
caused miscarriages of justice. Let me 
mention two Federal cases that are de­
scribed in McCormick's Handbook of the 
Law of Evidence (1954) , in footnotes at 
pages 76, 80. In one of these, Young v. 
United States, 97 F.2d 200 (C.A. 5, 1938), 
the defendant was tried for the murder 
of a Federal investigator. A 16-year-old 
boy who had lived in the defendant's 
house implicated the defendant shortly 
after the killing and gave the grand jury 
ample testimony to establish the defend­
ant's guilt. At the trial, however, the 
witness repudiated the previous testi­
mony and the resulting conviction was 
set aside. The prosecutor in that case 
even had an exchange of notes between 
the witness and his sister, the sister urg­
ing him to change his story and the wit­
ness promising to do so. This was a case 
where, as Professor McCormick said, the 
probability of truthfulness of the prior 
statement was overwhelming. My 
amendment would make such a prior 
statement admissible so that a jury could 
accept it as true. 

Another illustrative case is Ellis v. 
United States, 138 F.2d 612 (C.A. 8, 1943). 
The defendants were charged with trans­
porting two high school girls in inter­
state commerce for immoral purposes, 
the indictment resting on the detailed 
testimony of one of the victims before 
the grand jury, but she repudiated the 
testimony at trial. Again, in Professor 
McCormick's opinion, the case offers a 
"striking illustration of the actual pro­
bative value of previous statements," and 
the court seemed to have had no doubt 
of guilt, but the conviction had to be re­
versed. This case is a good example, too, 
of how a mass of evidence supports belief 
in the prior statement, because conduct 
of an intrastate nature had been intro­
duced on the element of the defendants' 
intentions, showing a course of conduct. 
The jury should have been able to accept 
the prior statement as true, but the case 
foundered on a technicality. 

Concluding, then, we have a basically 
sound proposal here that responds to the 
needs of law enforcement and reacts to 
recent developments in the law. Yet the 
measure is not complete. It respects the 
matter of cross-examination in the old 
way and not in the more enlightened way 
of the Supreme Court, the second cir­
cuit, and numerous commentators on the 
law. Though a witness could not have 
been cross-examined before the grand 
jury, it is not amiss to permit the jury 
to make an a:ffirmative use of the prior 
grand jury testimony under this amend­
ment, because the trial subjects the wit­
ness to full cross-examination about that 
earlier testimony. This amendment has 
a solid legal foundation and makes very 
good sense. I respectfully urge my col­
leagues to support my amendment. 

Mr. WIGGINS. Mr. Chairman, I rise to 
support the amendment offered by the 
gentleman from Iowa. 

Mr. Chairman, this is an extremely 
meritorious amendment which deals with 
a very practical problem in criminal 
cases. Let me set the stage by relating 

some facts which give rise to the problem. 
Let us suppose we are talking about a 
narcotics case and let us suppose further 
that an important witness in that inves­
tigation is examined before a grand jury. 
His testimony is taken before that grand 
jury under oath. It is not subject however. 
to cross-examination because the wit­
ness' counsel is not there to cross­
examine the witness. Thereafter, an in­
dictment is returned and now we go to 
trial in this important narcotics case. 
Pending trial, the witness is exposed to 
the realities of the street and he is told 
if he testifies as he testified before the 
grand jury that he and his family are in 
serious jeopardy. During the trial, pros­
ecutor calls the witness expecting that he 
will testify in accordance with his tes­
timony before the grand jury, but he is 
disappointed. The witness does not testify 
that way at all. He changes his story and 
says: "I do not know anything about 
anything." Now under the rule it is clear 
that the witness can be impeached as to 
his credibility by the showing of the 
prior inconsistent statement, but the 
Jury cannot consider as affirmative evi­
dence the evidence which was deduced 
at the grand jury. 

The amendment of the gentleman 
from Iowa <Mr. MAYNE ) would permit 
the consideration of the evidence de­
duced before the grand jury as affirma­
tive evidence in the criminal case. This 
is consistent with the practice in the 
second circuit. It has been approved as 
against constitutional attack by the U.S. 
Supreme Court in California against 
Green. 

It provides an answer to an important 
practical problem confronting prosecu­
tors in narcotics cases and in organized 
crime cases. It would be unwise in my 
opinion to deny them this important tool 
by the adoption of the committee lan­
guage without the amendment. 

If there is a fear of unfairness im­
plicit in the amendment of the gentle­
man from Iowa <Mr. MAYNE ) , bear in 
mind that the witness is then before the 
trial jury. 
· He can be examined. He can be cross­

examined with respect to all of the cir­
cumstances which prompted his change 
of testimony. He is represented by coun­
sel, if we are talking about a party wit­
ness. There is every opportunity for fair­
ness preserved in the amendment by the 
gentleman from Iowa. It is one that 
ought to be supported by this committee 
as an aid to proper law enforcement. I 
hope it will be accepted. 

Mr. DENNIS. Mr. Chairman, I rise in 
opposition to the amendment. 

Mr. Chairman, it has long been the 
rule and it is still the rule in most of the 
States of the Union and, as far as I know, 
in all the Federal circuits, except the 
second circuit, that the prior inconsist­
ent statements of a witness are not com­
petent to prove any of the facts asserted 
in the statement and can only be used 
in cross-examination to reflect upon his 
credibility as a witness. 

The rea.son for that is that, of course, 
such a statement is pure hearsay. If we 
change the rules, we get to the point 
where we prove the case, not by testi­
mony on the witness stand in that case, 
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but by bringing somebody in and having 
him testify that this man said thus and 
so at some other time. That is classic 
hearsay and it has never been done. 

Now, in the second circuit, they 
adopted a new rule for the reasons sug­
gested by my friend from Iowa (Mr. 
MAYNE), I assume, and said that if the 
prior inconsistent statement was made 
under oath, one could use it to prove the 
case, and that is what he is trying to do 
here. 

In the committee we went part of the 
way. We abandoned the traditional rule. 
We said one could use the prior incon­
sistent statement to prove the case if it 
was made under oath and also subject to 
cross-examination at the time it was 
made. 

We felt that might give it sufficient 
credibility, because it had been sifted 
once by the powerful engine of cross­
examination; but under the second cir­
cuit rule which is proposed by my friend 
from Iowa, prior cross-examination is 
not required. 

This again, like many of these things, 
is a question of judgment. I recognize 
the problem which has given rise to this 
suggestion. I do not know to what extent 
we should have our rules of law, however, 
laid down or changed by criminals who 
threaten witnesses and things like that, 
if we think the traditional rule is sound 
to begin with. 

Even under the proposal in the com­
mittee bill here, we have gone quite a 
step and under the proposal of the gen­
tleman from Iowa (Mr. MAYNE), one can 
still have this situation. One could have 
the situation where there is not one sin­
gle witness who takes the stand in that 
case and testifies to anything in behalf 
of the Government or anything against 
the man on trial. In fact, he testifies to 
the contrary, and the Government has 
to prove its case by proving that at some 
other time he said something else, which 
he now says is not the truth. 

Now, that is a radical departure in the 
law. Maybe he changed his story, not 
because the defense threatened him, but 
because the cops beat him up the first 
time. That has happened, too; so I think 
the committee went far enough when we 
said that a prior statement which had 
been made subject to cross-examination 
could be used for that purpose, and al­
though one can debate the matter both 
ways, and there is an argument both 
ways, as I concede, I say that, on bal­
ance, we ought to go along with most of 
the jurisdictions and with the tradition­
al rule and stick with the committee blll 
and defeat the amendment. 

Ms. HOLTZMAN. Mr. Chairman, I 
move to strike the last words. 

Mr. Chairman, I would like to associate 
myself with the comments made by my 
very learned colleague from Indiana <Mr. 
DENNIS). 

While I appreciate the intention be­
hind the amendment, and although it is 
the practice in the circuit in the area 
from which I come, I think the amend­
ment is basically not a good one. If we 
are trying to use statements given out­
side of the courtroom for the purposes of 
convicting somebody, I think we must 
make sure that these statements are 
given under circumstances that are simi-

lar to those at trial and subject to the 
safeguards of cross examination. 

Therefore, I would urge that this 
amendment be defeated. 

The CHAIRMAN. The question is on 
the amendment offered by the gentle­
man from Iowa (Mr. MAYNE). 

The question was taken; and on a di­
vision <demanded by Mr. MAYNE) there 
were-ayes 7; noes 27. 

So the amendment was rejected. 
AMENDMENT OFFERED BY MR. HOGAN 

Mr. HOGAN. Mr. Chairman, I offer an 
amendment, which has been filed in ac­
cordance with the rules. 

The Clerk read as follows: 
Amendment offered by Mr. HoGAN: Strike 

out lines 20 through 25 on page 90 of the blll 
and lines 1 through 5 on page 91 of the bill 
and insert in lieu thereof the following: 

( 1) Prior statement by witness. The de­
clarant testifies at the trial or hearing and is 
subject to cross-examination concerning the 
statement, and the statement is (A) incon­
sistent with his testimony, or (B) consistent 
with his testimony anciis offered to rebut an 
express or implied charge against him of re­
cent fabrication or improper infiuence or mo­
tive, or (C) one of identification of a person 
made after perceiving him; or 

POINT OF ORDER 
Mr. DENNIS. Mr. Chairman, a point of 

order. 
The CHAIRMAN. The gentleman will 

state it. 
Mr. DENNIS. Mr. Chairman, I make 

the point of order against the amend­
ment that this is the same amendment 
we have just voted on. 

The CHAIRMAN. Does the gentleman 
from Maryland desire to be heard? 

Mr. HOGAN. I do, Mr. Chairman. 
Mr. Chairman, if the gentleman from 

Indiana would read the amendment we 
just voted on and the amendment as 
proposed, while they do go to the same 
section, they are substantially different 
in their language and in their intent. 

The CHAIRMAN. The Chair agrees 
with the statement of the gentleman 
from Maryland and overrules the point 
of order. 

Mr. HOGAN. Mr. Chairman, my 
amendment would reinstate the lan­
guage of rule 801 (d) (1) as it was sent to 
us by the Supreme Court after the Ad­
visory Committee of the Judicial Confer­
ence labored over the rules for many 
years. My amendment would allow into 
evidence, as an exception to the hearsay 
rule, any prior statements made by a 
witness who is in court and subject to 
cross-examination about the prior state­
ments. The Attorney General favors this 
amendment. 

I find no fault with rule 801 (d) (1) as 
far as it goes. I assume that most every­
one agrees to having an exception to the 
hearsay rule for prior statements that 
were made under oath and subject to 
cross-examination. Where such state­
ments are inconsistent with the witness' 
trial testimony, there is ample reason for 
allowing the jury to know about the prior 
statements and to consider accepting 
those prior statements as true. But the 
rule does not go far enough. The authori­
ties (including California v. Green, 399 
U.S. 149 <1970)) allow the rule to be 
broadened so that any prior inconsistent 

statement can be used for affirmative 
purposes. The main justification for sup­
porting an exception to the hearsay rule 
for prior inconsistent statements is that 
the adverse party, with the witness now 
in court, has the opportunity to cross­
examine the witness fully about his pre­
vious statement. 

Let me cite some examples to illustrate 
the importance of my amendment. 

Take, for example, a suit for damages 
growing out of an automobile accident 
in which a witness gives an account at 
trial different from the one he gave po­
lice officers right after the accident. 
Suppose the witness now has a recollec­
tion that clashes with his former state­
ment. Considering the length of time it 
takes for cases to get to trial, it is not at 
all peculiar that honest witnesses will 
give testimony inconsistent with former 
statements. Under the traditional rule, a 
former statement is admissible only to 
impeach the witness-to destroy the wit­
ness's credibility entirely. But, that may 
work an unjust result. The earlier state­
ments must be allowed into evidence for 
the truth of the matter stated. I do not 
think it is enough to let such statements 
in as affirmative proof only when they 
were taken under oath under the full 
formalities of a trial or deposition. These 
statements should be allowed into evi­
dence without such formalities. Let the 
jury decide, upon the whole of the evi­
dence, whether the prior statement is 
worthy of belief or not. 

For another example, take a case, 
whether it may be a civil or criminal case, 
where the witness for one of the parties 
has developed an animosity toward the 
party who wishes to call him, or where 
the witness is just sympathetic toward 
the other side. If that witness changes 
his testimony at the trial, he can defeat 
justice under the committee's version of 
the rule. A prior inconsistent statement 
made by sucn a witness would be ad­
missible only to cancel out his evidence­
to leave an utter void in the case. The 
witness would have such a power, no 
matter how evident it was that he had 
acted irresponsibly. Rule 80l<d) (1) 
would not remedy such a situation be­
cause the prior statements had not been 
given under trial formalities. Rule 801 
(d) (1) would not, as now written, rem­
edy a situation such as that found in 
Young v. United States, 97 F.2d 200 (C.A. 
5, 1938), where the witness caused a 
prosecution to fail by repudiating former 
statements, even though the Govern­
ment had a note which the witness had 
written in which he promised to repudi­
ate his former story out of gratitude to­
ward the defendant. This is not in the 
best interests of justice. 

Another good example is supplied by 
United States v. Coppola, 479 F. 2d 1153 
(C.A. 10, 1973). That case involved a 
prison murder growing out of a narcotics 
ring operating within Leavenworth 
prison. Soon after the offense the FBI 
took a statement from an inmate impli­
cating the defendant in the murder and 
narcotics operation. It was a written 
statement of the type the FBI normally 
obtains from witnesses, but, of course, 
the defendant was not there to cross­
examine the witness. Before trial, and 
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apparently after receiving threats from 
his fellow inmates, this witness repudi­
ated his statements to the FBI. In prose­
cuting the case, the Government 
attempted to use this witness to establish 
what he had initially said, but in doing 
so, the prosecution got into problems 
about impeaching one's own witness, et 
cetera. A conviction was won, but the 
court of appeals set the conviction aside 
and allowed for a new trial. Because this 
witness repudiated his former statement, 
a conviction of a prisoner for murder and 
narcotics peddling was thwarted. Had 
the evidence of the prior statement been 
admissible and the witness subjected to 
cross-examination about it, it is quite 
probable that the jury would have recog­
nized the willfulness that actuated the 
witness to deny what he had previously 
said, and the case might have ended up 
differently. 

I hope these examples help demon­
strate the need for this amendment. The 
amendment is not really 1n conflict with 
any established principle of law. It seems 
good on the surface that 801 (d) ( 1) is 
written to require that there have for­
merly been an oath and opportunity for 
cross-examination when the statement 
was made. But those basic considerations 
are satisfied under the amendment. The 
former statements would be admissible 
because the witness is now under oath 
and subject to questioning about the 
former statements. I urge my colleagues 
to support this amendment. 

Mr. Chairman, inasmuch as we have 
just defeated a version that does not go 
as far as mine, the likelihood of it pre­
vailing is very slim at this point, so I 
now yield back the balance of my time. 

Mr. HUNGATE. Mr. Chairman, I rise 
in opposition to the amendment. 

Mr. Chairman, I think nothing could 
be as persuasive as the gentleman's 
argument at this time of day except cold 
silence, so I yield back the balance of my 
time. 

Mr. DENNIS. Mr. Chairman, I rise 
against the amendment and simply point 
out that this is the same thing as the 
last amendment that was defeated ex­
cept that, as the gentleman from Mary­
land says, it goes much further, because 
the prior inconsistent statement he 
would admit would not be under oath, 
subject to cross examination or anything 
else. Anything anybody said any time, 
anywhere, under any circumstances, 
comes in. It is as wide as that, so it ought 
to be defeated. 

Mr. DEVINE. Mr. Chairman, I rise in 
support of the amendment. 

Mr. Chairman, the author of this 
amendment is a former FBI agent, as I 
am, and as is the gentleman from Iowa. 

We have had a great deal of expe­
rience years and years ago in taking 
statements involving violations of Fed­
eral criminal statutes. There is a great 
deal of concern across the Nation about 
what they blame on judges, that judges 
primarily have become preoccupied with 
the rights of the wrongdoers to the ex­
clusion of the rights of those persons 
who are honest, hardworking, law-abid­
Ing citizens. 

When we are dealing with evidence 
and dealing with court proceedings, we 
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seem to be bending over backward to 
protect the rights of wrongdoers. I think 
there are many protections that are 
built into our criminal statutes which 
give them every advantage. 

It seems to me that we should look 
at a little bit of evidence obtained from 
some of the statements taken by quali­
fied law enforcement agents, such as 
FBI agents, and we should let into evi­
dence those statements taken by them 
under the circumstances set forth in this 
amendment. 

Mr. Chairman, I urge the Members to 
vote for this amendment. 

The CHAffiMAN. The question is on 
the amendment offered by the gentle­
man from Maryland <Mr. HoGAN). 

The amendment was rejected. 
AMENDMENT OFFERED BY MS. HOLTZMAN 

Ms. HOLTZMAN. Mr. Chairman, I 
offer an amendment. 

The Clerk read as follows: 
Amendment offered by :Ms. HoLTZMAN: 

On page 94, line 11, after the word "law" 
and before the comma, insert the follow!ng: 
"as to which matters there was a duty to 
report". 

Ms. HOLTZMAN. Mr. Chairman, I will 
try to be very brief, because it is late in 
the day. 

My amendment is offered to clarify 
and narrow a provision on the hearsay 
rule (Rule 803(8) (B)). This rule now 
provides that if any Government em­
ployee in the course of his duty observes 
something-in fact, anything-and 
makes a report of that observation, that 
report can be entered into evidence at a 
trial whether criminal or civil, without 
the opportunity to cross-examine the 
author of the report. 

While I respect Government employ­
ees, I think we would all concede that 
they are fallible, exactly like every other 
human. We do not provide such broad 
exceptions to the hearsay rule for ordi­
nary mortals. 

My amendment makes it crystal clear 
that random observations by a Govern­
ment employee cannot be introduced as 
an exception to the hearsay rule and be 
insulated from cross-examination. My 
amendment would allow reports of "mat­
ters observed" by a public official only if 
he had a duty to report about such mat­
ters. One operating under such a duty 
is far more likely to observe and report 
accurately. 

I urge adoption of this amendment in 
order to narrow and restrict the broad 
exception to the hearsay rule 1n the bill. 

Mr. HUNGATE. Mr. Chairman, I rise 
in opposition to the amendment. 

This is a matter that was considered 
in the subcommittee, and we decided to 
stay with the language as presented to 
the House here, which states as follows: 

Records, reports, statements, or data com­
ptlations, in any form, of publlc omces or 
agencies, setting forth (A) the acttvtttes of 
the omce or agency, or (B) matters observed 
pursuant to duty imposed by law .... 

Mr. Chairman, this is where the point 
of disagreement occurred. We stayed 
with that version of the bill, and I would 
recommend that version to the Commit­
tee of the Whole House. 

Mr. DANIELSON. Mr. Chairman, I rise 
in support of the amendment offered by 

the gentlewoman from New York (Ms. 
HOLTZMAN). 

I think if we leave this language in the 
proposed bill, we are opening the door to 
a host of problems, the like of which we 
have probably never seen 1n a trial court. 

I think the proper approach, 1n order 
to eliminate this, is simply to adopt the 
gentlewoman's amendment, and elimi­
nate this provision, simply because there 
is absolutely no restriction on the sort of 
material which could come in under the 
language as proposed. 

I urge the adoption of the gentle­
woman's amendment. 

Mr. DENNIS. Mr. Chairman, I rise in 
support of the gentlewoman's amend­
ment. 

So that the committee will know what 
we are talking about here, this permits 
the introduction in evidence as an ex­
ception to the hearsay rule of public rec­
ords and reports, statements, or data 
compilations in any form of matters ob­
served pursuant to duty imposed by law. 
The gentlewoman w-ould add "as to 
which matters there was a duty to re­
port." 

Again it is a matter of judgment, but 
the difference would be this: Supposing 
you had a divorce case and you tried to 
put 1n a report of a social worker, rather 
than putting the social worker on the 
stand; under the committee's language 
anything she said in the report which 
would be observed by her pursuant to her 
general duties would be admissible. 
Under the amendment, only those things 
as to which she had some duty to make 
a report would be admissible. 

If the law required her to observe and 
report certain things about a condition 
in the home, that could come in, but 1f 
she put 1n a lot of other stuff there, she 
could not put that in without calling her 
as a witness and giving the opposition a 
chance to cross examine her. 

On the whole I think the amendment 
improves the bill, and I support it. 

The CHAmMAN. The question is on 
the amendment offered by the gentle­
w-oman from New York (Ms. HoLTZMAN). 

The amendment was agreed to. 
AMENDMENT OFFERED BY MR. DENNIS 

Mr. DENNIS. Mr. Chairman, I offer 
an amendment. 

The Clerk read as follows: 
Amendment offered by Mr. DENNIS: On 

page 94, Une 11 of the b111, after the word 
"law", insert the words "excluding, how­
ever, in crJ.millQII cases matters observed by 
pollee omcers and other law enforcement 
personnel". 

Mr. DENNIS. Mr. Chairman, this goes 
to the same subject matter as the last 
amendment. It deals with official state­
ments and reports. 

What I am saying here is that in a 
criminal case, only, we should not be 
able to put in the police report to prove 
your case without calling the policeman. 
I think 1n a criminal case you ought to 
have to call the policeman on the beat 
and give the defendant the chance to 
cross examine him, rather than just 
reading the report into evidence. That 1s 
the purpose of this amendment. 

Ms. HOLTZMAN. Mr. Chatrman, I rise 
in support of the amendment. 

I will be very brief again. 
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I commend my colleague for raising 
this point. Again his purpose 1s to re­
strict the possible abuse of hearsay evi­
dence. 

I thin}{ the gentleman's amendment is 
very valuable and reaffirms the right of 
cross examination to the accused. It also 
permits those engaged in civil trials the 
right of cross examination. Cross-exami­
nation guarantees due process of law 
and a fair trial. 

Mr. SMITH of New York. Mr. Chair­
man, I rise in opposition to the amend­
ment. 

Mr. Chairman, in reading this amend­
ment it seems to me that the effect of 
the gentleman's amendment is to treat 
police officers and other law enforce­
ment officers as second-class citizens, be­
cause we have already agreed that we 
are going to allow in as exceptions to the 
hearsay rule matters observed pursuant 
to duty imposed by law. The gentleman 
from Indiana would exclude from that 
as follows: "Excluding however, in 
criminal cases, matters observed by 
police officers and other law enforcement 
personnel." This would be so even though 
they were matters observed pursuant to 
a duty imposed by law. 

I just think we are treading in an area 
the impact of which will be very un­
fortunate and the effect of which 1s to 
make police officers and law enforcement 
officers second-class citizens and persom 
less trustworthy than social workers or 
garbage collectors. 

Mr. DENNIS. Mr. Chairman, will the 
gentleman yield? 

Mr. SMITH of New York. I will be 
glad to yield to the gentleman from 
Indiana. 

Mr. DENNIS. Mr. Chairman, I would 
like to say on that point that of course 
that is not my idea. I think the point is 
that we are dealing here with criminal 
cases, and in a criminal case the defend­
ant should be confronted with the ac­
cuser to give him the chance to cross 
examine. This is not any reflection on the 
police officer, but in a criminal case 
that is the type of report with which, 
in fact, one is going to be concerned. 

Mr. JOHNSON of Colorado. Mr. 
Chairman, will the gentleman yield? 

Mr. SMITH of New York. I yield to the 
gentleman from Colorado. 

Mr. JOHNSON ,of Colorado. Mr. 
Chairman, as an ex-prosecutor I cannot 
imagine that the gentleman would be 
advocating that a policeman's report 
could come in to help convict a man, and 
not have the policeman himself subject 
to cross-examination. 

Is that what the gentleman is advo­
cating? 

Mr. SMITH of New York. That is what 
I am advocating in that the policeman's 
report, if he is not available, should be 
admissible when it is made pursuant to 
a duty imposed on that law enforcement 
officer by law. This is the amendment we 
have just adopted, and for other public 
officers these police reports ought to be 
admissible, whatever their probative 
value might be. 

Mr. JOHNSON of Colorado. Mr. 
Chairman, if the gentleman will yield 
further, as I said, I was a prosecutor in 
a State court, and there were so many 

cases where good cross-examination in­
dicated a lack of investigative ability on 
the part of the man who made the report 
that I became more and more convinced 
that good cross-examination was one of 
the principal elements in any criminal 
trial. If the officer who made the investi­
gation is not available for cross-exami­
nation, then you cannot have a fair trial. 

I cannot believe the gentleman would 
be saying that we should be able to con­
vict people where the police officer's 
statement is not subject to cross­
examination. 

Mr. SMITH of New York. All I am say­
ing to the gentleman from Colorado is 
that-and I will concede that the gentle­
man has probably had greater experience 
in this field than I have had-all I am 
saying is that it seems to me that it 
should be allowed for the jury to con­
sider such a report, together with all of 
the other aspects of the case, if this re­
port was made by a police officer pur­
suant to a duty imposed upon that police 
officer by law. 

I will have to admit to the gentleman 
from Colorado that it is not the best 
evidence. 

Mr. JOHNSON of Colorado. If the 
gentleman will yield still further, I will 
have to say that in my opinion the Su­
preme Court would have to ultimately 
declare that kind of a rule unconstitu­
tional if we did pass it, and that the 
present amendment is one that would 
have to be passed if we are going to pre­
serve the rights and traditions of indi­
viduals that have been in existence since 
1066-I think that is when it started. 

Mr. BRAS CO. Mr. Chairman, I move 
to strike the requisite number of words. 

Mr. Chairman, I would like to ask the 
author of the amendment, the gentleman 
from Indiana <Mr. DENNIS) a question. 
I am deeply disturbed and troubled about 
these rules that have been brought out 
today. 

It seems to me that many critical areas 
have been overlooked. 

One of the basic tenets of our law 
is that one should be confronted by one's 
accuser and be able to cross-examine the 
accuser. 

There are many, many exceptions to 
the hearsay rule here. 

As I understand it the gentleman from 
New York (Mr. SMITH) is advocating, 
in opposition to the amendment offered 
by the gentleman from Indiana <Mr. 
DENNIS) that if a police officer made are­
port that he saw Mr. X with a gun on 
such and such an occasion, and then 
thereafter that police officer is unavail­
able that that statement could be 
used in a criminal trial against Mr. X 
without the defense attorney having the 
opportunity to cross examine the officer 
with respect to his position with rela­
tion to Mr. X, the 'time of the day, 
whether he was under a light, or whether 
there was no light, how much time did 
he have in which to see the gun, and all 
other observations relevant to the case. 

Mr. DENNIS. Mr. Chairman, I would 
say in answer to the question raised by 
the gentleman from New York (Mr. 
BRAsco) that 1f the statements of the po­
lice officer in his report would, in the 
language of this bill, be "matters ob-

served pursuant to a duty imposed by 
law, and as to which he was under a duty 
to make a report," and I rather think 
they might be, that then what the gen­
tleman says is true, and would be true. 

I am trying to remove that possibility, 
by saying that the rule will not apply in 
the case the gentleman is talking about. 

Mt. BRASCO. I support the gentleman. 
I am just standing up talking, because I 
cannot believe that we would for one 
moment entertain any other rule. I would 
hope we would do it with all cases o! 
hearsay. 

Mr. HUNT. Mr. Chairman, will the 
gentleman yield? 

Mr. BRASCO. I will be glad to yield to 
the gentleman from New Jersey if the 
gentleman wishes me to yield to him. 

Mr. HUNT. I had no intention of get­
ting into this argument, but when the 
gentleman brings in the word "investi­
gator," then I have to get in. 

Mr. BRASCO. I did not say it. 
Mr. HUNT. I know the gentleman 

from New York did not, but it was dis­
cussed. The only time I can recall in my 
34 years of law enforcement that a re­
port of an investigator was admissible in 
court was to test the credibility of an 
officer. We would never permit a report to 
come in unchallenged. We would never 
�e�v�e�~�?�- think about bringing in a report 
in lleu of the officer being there to have 
that �o�f�f�i�c�e�~� cross-examined; but reports 
were admitted as evidentiary fact for 
the purpose of testing the officer's credi­
bility and perhaps to refresh his memory 
That has always been the rule of �l�a�~� 
in th;e State of New Jersey, and I hope 
it Will always remain that way-and 
even the Federal canons. 

Mr. BRAS CO. I do not think that the 
gentleman's amendment interferes with 
that �a�~� all. I think what he is talking 
about Is that the prosecution could use 
this to prove its case in chief with the 
possibility of no other evidence being 
presented. 
. Mr. HUNT. He is talking about bring­
mg the report in in lieu of an officer 
and that certainly is not the case. �~� 

Mr. DENNIS. Mr. Chairman, wlll the 
gentleman yield? 

Mr, BRASCO. I yield to the gentleman 
from Indiana. 

Mr. DENNIS. I thank the gentleman 
for yielding. I certainly agree this 
amendment has nothing to do with what 
my friend, the gentleman from New Jer­
sey, is talking about. This applies only 
to a hearsay exception, where it would 
be attempted to bring this report in in­
stead of the officer to prove one's case 
in chief, which one could do if we do not 
pass this amendment; but we could stili 
use the report to contradict him and 
cross-examine him. 

Mr. HUNT. Certainly, but the gentle­
man is speaking of the best evidence­
available then in lieu of the direct evi­
dence. 

Mr. DENNIS. I say we should bring in 
the man who saw it and put him on the 
stand. 

Mr. HUNT. Certainly, the gentleman is 
right. 

The CHAIRMAN. The question 1s on 
the amendment offered by the gentle­
man from Indiana <Mr. DENNIS). 
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The amendment was agreed to. 
The CHAIRMAN. Are there any fur-

ther amendments to Article VTII? 
If not, the Clerk will read. 
The Clerk read as follows: 
Page 101, line 18: 

ARTICLE IX. AUTHENTICATION AND 
!DENTIFICATION 

Rule 901. Requirement of Authentication or 
Identification 

(a) General provision. The requirement 
of authentication or identification as a con­
dition precedent to a.dmissibll1ty is satis­
fied by evidence sufficient to support a find­
ing that the matter in question is what its 
proponent claims. 

(b) lllustrations.-By way of illustration 
only, and not by way of limitation, the fol­
lowing are examples of authentication or 
identification conforming with the require­
ments of this rule: 

(1) Testimony of witness with knowl­
edge.-Testimony that a matter is what it 
is claimed to be. 

(2) Nonexpert opinion on handwriting.-. 
Nonexpert opinion as to the genuineness of 
handwriting, based upon fam1liarity not ac­
quired for puropses of the litigation. 

(3) Comparison by trier or expert wit­
ness.--comparison by the trier of fact or by 
expert witness with specimens which have 
been authenticated. 

( 4) Distinotive characteristics and the 
like.-Appea.rance, contents, substance, in­
ternal patterns, or other distinctive charac­
teristics, taken in conjunction with circum­
stances. 

( 5) ¥oice identification.-Identifica.tion of 
a voice, whether heard firsthand or through 
mechanical or electronic transmission or re­
cording, by opinion based upon hearing the 
voice at any time under circumstances con-
necting it with the alleged speaker. . 

(6) Telephone conversations.-Telephone 
conversations, by evidence that a call was 
made to the number assigned at the time 
by the telephone company to a particular 
person or business, if (A) in the case of a 
person, circumstances, including self-identi­
fication, show the person answering to be 
the one called, or (B) in the case of a busi­
ness, the call was made to a place of busi­
ness and the conversation related to busi­
ness reasonSibly transacted over the tele­
phone. 

(7) Public records or reports.-Evidence 
that a writing authorized by law to be re­
corded or filed and in fact recorded or filed 
1n a publlc office; or a purported public rec­
ord, report, statement, or data compilation, 
in any form, is from the publlc office where 
items of this nature are kept. 

(8) Ancient documents or data comp11a­
tions.-Evidence that a document or data 
compllation, in any form, (A) is in such 
condition as to create no suspicion concern­
ing its authenticity, (B) was in a place where 
it, if authentic, would likely be, and (C) has 
been in existence 20 years or more at the time 
it is offered. 

(9) Process or system.-Evidence describ­
ing a process or system used to produce are­
sult and showing that the process or system 
produces an accurate result. 

(10) Methods provided by statute or 
rule.-Any method of authentication or 
identification provided by Act of Congress or 
by other rules prescribed by the Supreme 
Court pursuant to statutory authortty. 

Rule 902. Self-authentic81tion 
Extrinsic evidence of authenticity as a con­

dition precedent to adm1ssib111ty 1s not re­
quired with respect to the following: 

(1) Domestic public documents under 
seal.-A document bearing a seal purporting 
to be that of the United States, or of any 
State, district, Commonwealth, territory, or 
insular possession thereof, or the Panama 

Canal Zone, or the Trust Territory of the 
Pacific Islands, or of a political subdivision, 
department, officer, or agency thereof, and a 
signature purporting to be an attestation or 
execution. 

(2) Domestic publlc documents not under 
seaL-A document purporting to bear the 
signature in his official capacity of an officer 
or employee of any entity included in para­
graph (1) hereof, having no seal, if a public 
officer having a seal and having official duties 
in the district or political subdivision of the 
officer or employee certifies under seal that 
the signer has the official capacity and that 
the signature is genuine. 

(3) Foreign public documents.-A docu­
ment purporting to be executed or attested 
in his official capacity by a person authorized 
by the laws of a foreign country to make the 
execution or attestation, and accompanied 
by a final certification as to the genuineness 
of the signature and official position (A) of 
the executing or attesting person, or (B) of 
any foreign official whose certificate of genu­
ineness of signature and official position re­
lates to the execution or attestation or is in 
a chain of certificates of genuineness of sig­
nature and official position relating to the 
execution or attestation. A final certification 
may be made by a secretary of embassy or 
legation, consul general, consul, vice consul, 
or consular agent of the United States, or a 
diplomatic or consular official of the foreign 
country assigned or accredited to the United 
States. If reasonable opportunity has been 
given to all parties to investigate the au­
thenticity and accuracy of official documents, 
the court may, for good cause shown, order 
that they be treated as presumptively au­
thentic without final certification or permit 
them to be evidenced by an attested sum­
mary with or without final certification. 

(4) Certified copies of public records.-A 
copy of an official record or report or entry 
therein, or of a document authorized by law 
to be recorded or filed and actually recorded 
or filed in a public office, including data com­
pilations in any form, certi:fled as correct by 
the custodian or other person authorized to 
make the certification, by certificate comply­
ing with paragraph ( 1), (2), or ( 3) of this 
rule or complying with any Act of Congress 
or rule prescribed by the Supreme Court pur­
suant to statutory authority. 

(5) Official publi081tions.-Books, pam­
phlets, or other �p�u�b�l�i�c�a�~�o�n�s� purporting to be 
issued by public authority. 

(6) Newspapers and periodicals.-Printed 
materials purporting to be newspapers or 
periodicals. 

(7) Trade inscriptions and the like.-In­
scriptions, signs, tags, or labels purporting 
to have been affixed in the course of business 
and indicating ownership, control, or origin. 

(8) Acknowledged documents.-Documents 
accompanied by a certificate of acknowledg­
ment executed in the manner provided by 
law by a notary public or other officer au­
thorized by law to take acknowledgments. 

(9) Commercial paper and related docu­
ments.-commercial paper, signatures there­
on, and documents relating thereto to the 
extent provided by general commercial law. 

(10) Presumptions under Acts of Con­
gress.-Any signature, document, or other 
matter declared by Act of Congress to be 
authentic. 
Rule 903. Subscribing Witness• Testimony 

Unnecessary 
The testimony of a subscribing witness is 

not necessary to authenticate a writing unless 
required by the laws of the jurisdiction whose 
laws govern the validity of the writing. 

Mr. HUNGATE (during the reading). 
Mr. Chairman, I ask unanimous consent 
that article IX be considered as read. 
printed in the RECORD, and open to 
amendment at any point. 

The CHAIRMAN. Is there objection to 

the request of the gentleman from Mis­
souri? 

There was no objection. 
The CHAIRMAN. Are there any 

amendments to Article IX? 
Mr. SMITH of New York. Mr. Chair­

man, I ask unanimous consent to consid­
er an amendment to article vm that is 
at the desk that I missed because I was 
writing here. 

The CHAIRMAN. Is there objection to 
the request of the gentleman from New 
York? 

There was no objection. 
AMENDMENTS OFFERED BY MR. SMITH OJ' NEW 

YORK 

Mr. SMITH of New York. Mr. Chair­
man, I offer two amendments. 

The Clerk read as follows: 
Amendments offered by Mr. SMITH of New 

York: On page 98 of the blll after line 9, 
and on page 100 of the bill after line 25, 
insert the following identical subdivisions 
numbered, respectively, (24) and (6): 

<;:>ther exceptions. A statement not specifi­
cally covered by any of the foregoing excep­
tions but having equivalent circumstantial 
probability of trustworthiness; provided that 
the proponent's intention to offer the state­
ment was made known to the adverse party 
sufficiently in advance of the trial or hear­
ing to provide him with a fair c•pportunity 
to prepare to meet it. 

Mr. SMITH of New York. Mr. Chair­
man, I ask unanimous consent that these 
two amendments be considered en bloc. 
They are identically the same words. 

The CHAIRMAN. Is there objection 
to the request of the gentleman from New 
York? 

There was no objection. 
Mr. SMITH of New York. Mr. Chair­

man, as these rules were originally sent 
to us by the Supreme Court, there was a 
section that appeared at the end of 
both 














































































































